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IN THE·-
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AT RICHMOND. 
-·-.----
Record. ~o~ 2547 
EAST~iiN FINANCE COMPANY, A SMALL. LOAN COI{-
PORATION, Appellant, · · 
versit,S 
C~RLES HENRY GORDON, Appellee. 
PETITION FOR APPEAL AND SUPERBEDEAS. 
To the Honorable Justices of the Supreme Court of Appeafa 
of Virginia: 
Petitioner, Eastern Finance Company, a Small Loan Cor-
poration, respectfully represents that it is aggrieved by a 
final decree of the C~rcuit Court of Elizabeth City County 
entered on the 4th day of August, 1941, dissolving an injunc-
tion and dismissing the ·bill, in a chancery suit in which pe-
titioner was plaintiff and Charles Henry Gordon was defend-
ant; a transcript of the record in which case with exhibits, is 
herewith filed. 
Said Finance Company :fried its bill (R., p. 1) averring that 
it was engaged in the small loan business in Newport News, 
in Elizabeth City County, and g·enerally throughout the ,First 
Congressional District of Virginia; and on August 31, 1940, 
employed defendant, Gordon, in its business, and on that day 
the parties entered into a contract, a copy of which was ex-
hibited with the bill ( the original being an exhibit with the 
petition) and that contract being the basis of the suit. (R., 
p. 24). 
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2* *By that contract Gordon was employed a.s manager 
for $180.00 per month, beginning September 1, 1940, for 
five years, with a' rig·ht to either party to terminate the em-
ployment by ninety days' notice, and a clear provision, para-
graph numlber 2, by which Gordon, party of the second part, 
expressly agreed : 
''The party of. the second part agrees that he will not en-
gage in the small loan business on his own account either di-
rectly or indirectly or as an employee or associate of any 
other person, corporation or partnership either during tho 
term of bis emJ?loyment by the party of the first pa.rt or for 
a period of twd ( 2) years from the date of the termination 
of the employment under this contract, within the First Con-
gressional District or Virginia, whether that termination 
shall come as a natural result of reaching the end of the term 
agreed upon in paragraph (1). one, supra, or ripon the ter-
mination of this contract for any cause whatsoever." 
The bill further averred (R., p. 2) that Gordon left bis em-
ployment under said contract on December 6, 1940, and al-
most immediately went into the employment of a. competitor 
of plaintiff, Old Dominion Small Loan Corporation, in the 
City of Newport News, Elizabeth City County, and in said 
First CongTessional District of Virginia, and was so still 
employed, and prayed an injunction. 
Gordon was given notice of the application for injunction. 
and both parties, by counsel, appeared before the ,Court on 
.T anuary 18, 1941, plaintiff exhibited its bill, defendant filed 
a demurrer, in which plaintiff joined, the demurrer was 
3>ll= argued and overruled; and *the defendant filed his an-
swer and the Court granted an injunction for twenty 
days; (R., p. 4), and it was afterwards extended on February 
3, 1941, "until the further order of the court". (R., p. 15). 
On January 21, 19411, Gordon filed an affidavit asking the 
trial of issues out of chancery (R., pp. 10, 11). 
This affidavit was a mere affidavit of Gordon. 
His affidavit averred that there would be conflicting evi-
dence making the matters of fact in doubt. · 
On January 27, 1941, the Finance Company filed the affi-. 
davit of its President, Tusing, denying that an issue out of 
chancery was proper, averring that the evidence would not 
be equally balanced, and that the chancellor could decide the 
case in the ordinary way, without an issue out of chancery.-
(R., p. 13.) 
On the third of February, 1941, the Court beard arg-ument 
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·of counsel as to whether there should be issues out of chan-
cery, the two affidavits aforesaid being the only evidence on 
the subject, and the court, over the objection and exception 
of the Finance Company, ordered an issue out of chancery 
to be tried by a jury on the issue : 
'' ·whether as part of the consideration for tbe defendant's 
resignation it was agreed by the plaintiff that the defendant 
could resume his former employment in the City of Newport 
News, Virginia, with the Old Dominion Small Loan Com-
pany." (R., p. 15.) 
On April 28, 19411, Gordon filed a petition asking that three 
issues be tried by the jury, as he had at first desired, but the 
court adhered to its former decision to ha.ve the issue above 
set forth tried by a jury. That day said issue was tried by 
a jury, and decided in favor of Gordon; th~re being several 
points of law raised on the trial which will be mentioned later. 
(R., p. 16.) 
The Finance Company moved to set aside the verdict 
4* on the *issue out of chancery, and also for the. court to 
proc.eed to try the case without regard for the verdict, 
and to decide in its favor; but the court on Aug,rnt 4, 1941, 
overruled the motion of the Finance Company, refused to set 
aside the verdict, and without taking any further evidence de-
cided the case in favor of Gordon, hy final decree dissolving 
the injunction and dismissing· the bill. (R., pp. 18, 21.) 
On the trial of the issue out of chancery the Finance Com-
pany made numerous objections as to the evidence and in-
structions, the court allowing Gordon to introduce evidence 
of the most irrelevant and damaging character calculated to 
arouse the sympathy of the jury because he was just married 
and in other particulars hereinafter shown. 
5* *THE ERRORS ASSIGNED ARE: That the Circuit 
Court erred : 
1. In ordering the issue out of chancery. 
2. On the trial of said issue in a11owing in evidence testi-
mony of Gordon that while he worked for the Old Dominion 
Loan Corporation ·before he went with the ,Finance Company 
bis work was verv successful and trebled the business of said 
Old Dominion Loan Corporation (R., p. 25). 
3. On the trial of said issue, in allowing- in evidence the 
evidence of Gordon as to the conditions under which he left 
said Old Dominion Loan Corporation, how he was orally 
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asked to come with the E1inance Company, what a small busi-
ness the Finance Company had, and the details at Ieng-th (R., 
p. 26 et seq.), all of which was BEFORE the written contract 
sued upon and merg·ed in the written contract. And evidence 
as to how well he claimed to have served the Finance Com-
pany and how be built up its business, and in great detail of 
l1is services. 
4. On the trial of said issue, in allowing Gordon to testify 
that l1e told Tusing that this was the dirtiest trick anybody 
could do, "I g·ot married last Sunday. You knew I was going 
with this girl. I say, "This is a nice wedding present to 
take home to your wife after being married five days.'· 
'' Tears came in my eyes on account of I was feeling so bad'· 
(R., p. 35); and allowing him to repeat and go into details at 
length on such subjects. (R., p. 35 et seq.) 
5. On the trial of said issue the court erred in not striking· 
out the evidence on behalf of Gordon, as not sufficient to sup-
port a verdict for him (R., p. 136), and for like reasons in not 
setting aside the verdict after it was rendered. (R., p. 21.} 
6. On the trial of said issue, in granting each of the instruc-
tions 1, 2 and 3 offered by Gordon. (R., p. 139.) 
7. On the trial of said issue in not gTanting the Finance 
Company each of the instructions A and B as asked, an c.l 
amending them (R., pp. 140, 14r). 
6* *8. In not trying the case without regard to the verdict 
and in dismissing the bill and dissolving the injunction. 
7* * ARGUMENT. 
1. We slllbmit that the issue out of chancery should never 
have been ordered, and that it was plain error to order it on 
the mere affidavit of Gordon, and that affidavit contradicted 
by the affidavit of Tusing. It was plainly to the advantage 
of Gordon to get a jury trial, if possible, of an individual just 
married ag·ainst a small loan corporation, the kind of case 
well calculated to favor the individual. In orde·r to get this 
jury trial Gordon filed his own affidavit (R., p. 11) stating· 
that the case will be rendered doubtful by the conflicting· evi -
dence, there will be much conflicting evidence, and there 
should be a jury trial. Gordon asked for issu~s to be tried 
on three points, and was granted th~ trial by jury on the issue 
already set out in this petition. 
Tusing's affidavit (R., p. 13) on beha1f of the Finance Com-
pany stated that tlle evidence would 110t be evenly ,balanced, 
no issue out of cl1ancery was necessary, and that the case 
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should be tried by the chancellor in the ordinary way with-
out a jury. 
·with mere~y these two affidavits before him, the Court or-
dered the issue out of cliancerv. 
·we submit this was clear error, and that if issues are to be 
ordered by 'Such affidavits, any party desiring an issue out 
of chancery can easily get one, and the time of the chancery 
courts will be largely consumed in trying jury cases. Issues 
out of chancery should be allo'wed only in very exceptional 
cases, and under our present law, where the chancellor can 
bear the evidence ore ten-us, all the more rarely. 
Chancery cases are intended to ·be l1eard by the chan-
8* cellor, *his is the responsibility to pass upon most of 
them unassisted and unswayed by any jury verdict, ex-
cept in very unusual cases. The law of Virginia on this sub-
ject is well expressed in the following cases: 
In Harris v. Citize·ns Bank & Trnst Co., 172 Va. 111, 133, 
it is said: · 
''It is claimed that the court erred in not directing an issue 
out of chancery to try the charges of negligence against thP 
executor. The chancellor may order such an issue. Code. 
section 6246. This, too, is a matter subject to his sound ju-
dicial discretion and is subject to review on appeal. Hook v. 
Hook, 1126 Va. 249, 101 S. E. 223. To justify it, the conflict 
of evidence must be great and its weight so nearly evenly bal-
anced that the court is unable or with difficultv able to deter-
mine where preponderance rests. It is not enough that the 
eviden-0e be contradictory. If this were true, the time of 
chancery courts would be taken up in jury trials.'' 
And in Southgate v. SQ,nford and Brooks Co., 147 Va. 554, 
559, the Court stated: 
"In Miller v. ·wills, 95 Va. 35, 28 S. E. 342, it is said: 'Di-
recting an issue is not a. mere arbitrary discretion. Such dis-
cretion. must be exercised upon sound principles of reason 
and justice. A mistake in its exercise is a just ground of 
appeal, and the appellate ,court will judge whether such dis-
cretion has been soundly exercised in a g·iven case.' 
'' In construing· section :rns1 ( now section 6246) this court, 
in Stevens v. Ditckett, 107 Va. 17, 57 S. E. 601, said: 'We are 
of opinion that it was not intended oby the statute to change 
the firmly established rule of law that the chancellor was to 
properly exercise his discretion on sound principles of reason 
and justice.' '' 
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See -also Bunkley v. Coni., 130 Va. 55, 59, ete. 
9* *The opinion in Steve'lls v. Ditckett, 107 Va. 17, 19, so 
clearly and thorougbly sets forth the law, that we quote 
from it quit~ fully, to-wit: 
'' It appears from a 1vunc pro tune order entered in the-
cause at the February term, 1907, and :brought to this court 
by writ or certiorari, that at the May term, 1905, the circuit 
court, over the protest of the appellant, awarded an issue 
out of chancery, in advance of the introduction of any evi-
dence, to be tried by a. jury, to ascertain whether a partner-
ship existed between appellant and a.ppellee, and, if so, th~ 
terms thereof, and what property it embraced. This nunc pro 
time _order shows that the basis for awarding the issue out 
of chanc.ery was an affidavit filed by the appellee, in which 
it is stated that the issue to be determined would be rendered 
doubtful by conflicting evidence of the opposing party, and 
that he believed an issue out of chancery should he directed 
in the cause; and also a joint affidavit by counsel for the ap· 
pellee, saying that they lrnd read the affidavit of their client, 
that they were fully acquainted with the points in issue, and 
knew that the evidence would be conflicting·, and that in their 
opinion it would be proper to award an issue out of chan-
cery. The first and most important question to be considered 
on this appeal involves the court's action in directing this 
issue to be tried by a jury. 
''It has long been settled by the decisions of this court that 
an issue out of chancery will not be directed when the claim 
is altog·ether unsupported by evidence. The rule has been 
that the defendant cannot be deprived, •by an order for au 
issue, of his right to a decision by the court on the case as 
made by the plea.dings and the proof, unless the con-
1'0* flict of the evidence is so great and its *weight so nearly 
evenly balanced that the court is unable to determine 
on which side the preponderance is. Pryor v. Adams, 1 ·Call 
381, 1 Am. Dec. 533; TVise v. Lamb, 9 Gratt. 294; S1nith v. 
Betty, 11 Gratt. 752; Beverly v. Walden, 20 Gratt. 147; 
Mahnke v. Neal, 23 W. Va. 57. 
'' It is also settled bv numerous decisions of this and other 
courts tha.t the ordering of issues depends 011 the application 
of sound legal diRcretion to the circumstances of the case. 
It is not a power to be exercised at pleasure, and depending 
on arbitrary disc.retion. Ordering an issue must always de-
pend upon sound discretion, to be cautiously and diligently 
exercised, according to the circumstances of each particular 
case. Beverly v. ~Walden, 10 Gratt. sitpra; Mahnke v. Neal, 
supra. 
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"The object of an issue out of chancery is to satisfy the 
conscience of the chancellor in a doubtful case. Almond v. 
Wilson, 75 Va. 613. But the authorities all show that there 
must be proper evidence that the case is doubtful. In this 
connection it becomes necessary to consider the statute re-
cently enacted by the General Assembly and now carried into 
section 3381, Va. Code, 1904, which is as follows: 'Any court 
in which a chancery case is pending may direct an issue to be 
tried in such court or in any Circuit or Corporation Court, 
and the court shall have the discretion to direct such an issue 
to be tried before any proof has been taken by either plain-
tiff or defendant, if it shall be shown by affidavit or affidavits, 
after reasonable notice, that the case will be rendered doubt-
ful by the conflicting evidence of the opposing party.' 
"It will be observed that this act, in conformity with the 
rule theretofore existing, reposes in the court the exercise 
of its discretion in determining whether or not an issue 
11 * shall be directed. *The modification of the former rule 
g·overning in such cases is found in the provision that 
before any proof ha.s been taken the court may act upon af-
fidavit or affidavits. In other words, the affida.vit takes the 
place of the testimony required prior thereto. The court 
cannot properly exercise sound discretion or tell whether 'the 
case will be rendered doubtful by the conflicting evidence of 
the opposing party' unless the affidavits provided for shall 
contain facts sufficient to furnish a proper basis for the 
court's judgment. 
"In the ease before us, the affidavits of the appellee and 
his counsel are mere opinions that in their judgment the evi-
dence of the opposing party would be conflicting, and an issue 
out of chancery proper. If the statute were held to have in-
tended that the affidavits filed should contain only the lan-
g-uage of the statute without any facts, then in every chan-
cery .case the direction of an issue would become a matter of 
right and not of discretion, as a party to the suit can alway3 
state that in his opinion 'the case will be r~ndered doubtful 
by the conflicting evidence of the opposing party.' The Leg-
islature, by the express language of the statute, reposed in 
the court the exercise of discretion in determining when there 
should be an issue out of chancery, and it could hardly have 
intended, in the same breath, to require the court· to surren-
der its judgment a.nd disc.retion and transfer the decision of 
that question to a party to the litigation or his counsel. 
"We are of opinion tha.t it was not intended by the statute 
to c.han.ge t.he firmly established rule of law, that the chan-
cellor was to properly exercise his discretion 'on sound prin-
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ciples of reason and justice'; but that the change WU8 
J:2* merely to allow, »>instead of testimony of witnesses as 
to the facts, as the ref ore, simply an affidavit as to the 
facts, or affidavits, as. it might be that all the· necessary 
facts would not always be in the possession of a. single 
witness. A chancellor cannot properly exercise reason and 
discretion unless the facts upon which he is to act are be-
fore him in some form. Any other interpretation of the 
statute would, as already said, make -the whole matter of di-
recting an issue one of right a.nd not of diseretion on the part 
of the chancellor. 
'' The issue is not to be directed simply because the evidence 
is contradictory. Chancellors are constantly called upon to 
decide cases upon testimony which is conflicting and contra-
dictory. 
"In Hord's Admr. v. Colbert, 28 Gratt. 49·, 60, Judge Sta-
ples says : 'It does not follow that an issue _is necessary f:tnd 
-proper in every case where the evidence happens to be con-
flicting. If this was the rule, the chief time of the chancery 
courta would be occupied with trials before juries, or in con-
sidering their verdicts. The circuit courts and the judges of 
this court are constantly called upon to decide questions of 
fact upon testimony of a very conflicting character.' 
''In Keagy v. Tront, 85 Va. 390, 395, 7 S. E. 329, Judge 
Lewis, speaking for the court, says: 'The chancellor is not 
hound to direct an issue merelv because tlie evidence is con-
tradictory. He must exercise in the matter a sound discre-
tion, and if his conscience is satisfied, the expense and delay 
which a jury trial involves ought not to be incurred, except 
in particular cases in which by statute or practice, it is made 
a matter of right.' 
''It is suggested at bar that the Circuit Court having in 
this case directed the issue, and the jury having found the 
verdict, this court should not now disturb the result. 
13* even though of opinion that *the issue was improperly 
awarded at the time it was ordered. 
'' This court has repeatedly decided that the awarding· of 
Hn issue out of chancery rests in sound discretion, subject to 
review on appeal. 
"In Beverly v. Walden, suprn, it is said, '"\Nbile it is true 
that directing an issue to be tried by a jury is a matter of 
disc.retion in a court of equity, it is equally true that such 
discretion must he exercised upon sound principles of rea-
son and justice. A mistake. in its exercise is a just ground 
of appeal; and the appellate court must judge whether such 
discretion has been soundly exercised in a given case'. 
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''In deciding the question, this court should not be influ-
enced by any matters connected with the testimony taken on 
the trial, but should look Rimply at the state of the proof ex-
isting when the issue was ordered .. The mere fact that there 
was an issue directed and tried, and a verdict rendered for 
the plaintiff, affords no reason why the court should not re-
verse the decree if the order directing_ the issue was imp:rop:.. 
erly granted. · Collins v. Jones, 6 Leigh 530, 20 A.in. Dec. 216; 
Smith's Adm'r v. EPttV, S"tpra; llfa-hnke v. Neai, supra. -
"In the case of 8m#h's .Adm/1· v. _-Betty, supra, the court 
said: 'In the case of Pr-iur Y. Adams, 1 Call 382, 1 Am. Dec. 
533, this court held that it was its duty, in reviewing a decree 
founded on the verdict of a jury, rendered on an issue out of 
chancery, to look to the state of the· proofs existing_ at the 
time when the issuP. was ordered; and· if s_atisfied that the 
chancellor had improperly exercised his discretion in direct-
ing the issue, to render a. decre(', notwithstanding- the verdict, 
according to the me!·it~, as disclosed by the proofs on the 
hearing: when the issue waR ordered.' · -
14* """We -:are of opinion that the Circuit Court, in di-
recting the issue in this case, acted upon wholly insuffi-
cient affidavits, and failed to exercise the discretion contem-
plated by law in such matters. Upon well established rules 
of law, the decrees complained of must be set aside, and the 
c.ause remanded for further proceedings not in conflict with 
the views herein expressed.'' 
In the case at bar to procure the issue out of chancery 
there was the mere affida:vit of Gordon himself, not supported 
in any way, not even by affidavit from· his counsel, stating 
(R., p. 11) "that the c.ase will be rendered· doubtful by the 
conflicting· evidence * * * and rendered doubtful by conflict-
ing evidence and that there will be much conflicting testi.: 
mony * * oit to such an extent it makes it absolutely doubtful 
on which side the preponderance of evidence lies and an issue 
out of chancery ought to be ordered.'' 
We suibmit that Gordon's affidavit was nowhere near suffi-
cient for an issue out of chancery. 
- Furthermore, that affidavit was contra.dieted by the affi-
davit of Tusing, President of plaintiff; denying the need of 
an issue out of chancery, and stating (R., pp. 13, 14) ! · · 
' ' That to the best of his knowledge and belief, the evidence 
to be introduced in this case will not be evenly balanced, nor 
require any issue out of chancery, but that it will be of such 
a nature that the Judge of this Court sitting as Chancellor 
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can deciije the facts in the ordinary way of a Chancellor with-
out tlfe assistance of a jury or the trouble and expense of an 
issue out of chancerv. Affiant believes that the evidence will 
satisfy the conscience of the chancellor without anv jury 
trial.'' " 
15~ •2. On the trial of the issue out of chancery the Court 
erred in allowing in evidence the testimony of Gordon 
(R., p. 25) that before the contract sued on was made while 
he worked with Old Dominion Loan Corporation in Newport 
News his work had been very successful and trebled the :busi-
ness of that corporation. 
This was irrelevant evidence, prejudicial to the Finance 
Company, and also violated the parol evidence rule. 
3. On the trial of the issue out of chancery the court erro-
neously allowed Gordon to ·put in oceans of inelevant evi-
dence calculated to arouse the sympathy of the jury for him 
and to prejudice the jury against the plaintiff. 
Gordon was allowed t.o testify how he was employed by 
plaintiff, and what was said, and what a small bnsiness plain-
tiff had before he went with it, and how plaintiff improperly 
asked him to bring a list of accounts from his former em-
ployer, etc. (R., pp. 26, 27, 28); notwithstanding the written 
eontract and the parol evidence rule. 
4. On the trial of said issue the Court erroneonsly permit-
ted Gordon to testify how he told Tusing, when requested to 
leave the Finance Company '' • * "" that is the dirtiest trick 
anybody could have done to them". " • 8 "I built this busi-
ness up, you know. I got married last Sunday. You knew 
I was going with this girl.'' • • 8 '' This is a nice wedding 
present to take home to your wife after being married five 
days.'' '' Tears came into my eyes on account of I felt so 
bad.'' (R., p. 35.) And other irrelevant and detrimental tes-
timony along similar lines. 
How could there be a fair jury trial under such circum-
stances? 
16* •5. On the trial of said issue the court erred in not 
striking out the evidence on behalf of Gordon as insuffi-
cient to support a verdict for him, and for similar reason in 
not setting· aside the verdict. (R., pp. 136, 21.) 
The f aets in the case, so far as they relate to the said issue, 
were narrow and simple. The written contract was admitted, 
and that Gordon had ceased work for plaintiff, and gone to 
work for a competitor in Newport News. 
Either party had the right under section 5 of the contract 
(R., p. 43) to terminate Gordon's employment with the 
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Finance Company. Pursuant to that clause in the contract 
this employment was ended, the Finance Company paying· 
Gordon for three months in advance, slightly over ninety 
days (R., p. 122); and Gordon acknowledging satisfaction iby 
a writing signed by him, Exl1ibit C. of original exhibits (R., 
p. 46), reading : 
"I hereby submit my resignation as President, Member of 
Board of Directors and Manager of the Eastern Finance 
Company, a Small Loan Corporation. This letter will also 
acknowledge receipt from said corporation of all monies due 
me ·by the corporation under contract of employment in which 
I was employed as General Manag·er of the Corporation.'' 
There was no reservation in this paper of a right to go 
back to work for the Old Dominion Small Loan Corporation. 
That paper wa.s signed by Gordon (himself educated as a 
lawyer and having passed the ·bar examination (R., p. 49); 
on December 6, 1940, in the office of C. B. Cross, Jr., attor-
ney for the Finance Corporation, in the City of Portsmouth, 
in his presence, and in the presence of B. Ziv (R., p. 121). 
This meeting in Cross's office is tl1e time and place 
17* that the •separation of Gordon from the Finance Cor-
poration was arranged, Gordon having telephoned 
Cross for an appointment and told Cross he, Gordon, 
''couldn't get along with Tusing, couldn't get anything out 
of him'' (R., p. 121), and had been offered '' only a month 
and a half salary". (R., p. 1'21.) 
Pursuant to this engagement Gordon came to Cross's of-
fice and there signed the letter separating from the Finance 
Company, without reservation, and acknowledging full pe-
cuniary satisfaction. 
Gordon does not claim tha.t at this interview, where the 
terms of his separation were finally agreed upon, that either 
Cross or Ziv ag-reed that G.ordon could go back to the Old 
Dominion Small Loan Corporation. On the contrary both 
Cross and Ziv directly testified that Gordon asked Ziv 
whether Gordon could not be allowed to work in Newport 
News again, and Ziv replied that if Gordon would write a 
letter when a job was offered in Newport News, Ziv would take 
the matter up with the board of directors of the Finance 
Company, and see whether they would permit it. (R., pp. 
122, 123, 52.) 
Although when the final arrangement for separation was 
made with Ziv and Cross, and they allowed Gordon more 
money than Tusing had offered, Gordon makes no claim that 
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they agreed he could go back to work in Newport News; he 
relies upon his claim based on his sole testimony, fla t~y de-
nied by Tusing that previoitsly, when he was talking with 
Tusing·, with ivh01n he did not finally settle, that Tusing- said, 
"If you want to you can g·et your old job back." "You can 
go back to the Old Dominion if you want to.'' (R., p. 35.) 
"I think he had a month's salary" to offer. (R., p. 35.) 
Note the matter was not closed with Tusing, hut later with 
Cross and Ziv, for a great deal more than one month's salary. 
Tusing· testified clearly that he never consented for Gordon 
to go back to work in Newport News, and never had any 
18* authority to *waive the requirements of the written con--
tract ( 110). 
And all the evidence was that Tusing had no authority to 
waive the requirements of the written contract, even if he 
had tried, as directly testified by Ziv, who was chairman of 
the Board of Directors (R., pp. 50, 53). 
Thus not only was the testimony against Gordon over-
whelming, and not at all evenly balanced; but his own evi-
dence showed that he made no agreement with Cross and Ziv 
to be released from the contract when he settled with them 
in the absence of Tusing, on different terms for much more 
money than Tusing had offered. His letter of December 6, 
1940, made no claim of the requiremm!t of the written con-
tract being altered. 
The verdict was contrary to the evidence, plainly wrong, 
and should not have stood; and Gordon's evidence should havp 
been struck out. 
5. On the trial of said issue the Court erred in granting 
each of the instructions asked by Gordon, and which are num-
bered 1, 2 and 3. 
To begin with, there was not su:fffoient evidence to support 
a verdict for Gordon, so no instruction should have been 
granted for him. In addition, as to these instructions we note, 
looking at these instructions: 
19* *Defendant's Instruction No. 1 (Granted): 
''The Court instructs the jury that if you should believe 
by a preponderance of the evidence that the plaintiff, acting 
throug·h one of its duly authorized ag·ents, agreed with the 
defendant, and as part of the consideration for his resigna-
tion, that he might return to his former employment in the 
City of Newport News with the Old Dominion Small Loan 
Company, you will answer the issue submitted to you 'yes'." 
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This instruction (R., p. 139) had no evidence to support the 
idea that an authorized agent had agreed to allow Gordon to 
go back to work in Newport News contrary to the written 
contract. Tusing was the only person Gordon claimed had 
given such oral agreement, and this before the final settle-
ment with Cross and Ziv. 
Also, this instruction omitted all requirement for a valua-
ble consideration for such an agTeement by Tusing, for thP 
written contract allowed either party to terminate their con-
nections on ninety days' notice, and Gordon had accepted pay 
for the ninety days. 
20* •Defendant's Instruction No. 2 (Granted): 
'' The Court instructs the jury that a written contract, 
whether under seal or not, may be altered, amended or 
-changed by a subsequent ,pa.role agreement, and if you believe 
by a preponderance of the evidence in this case that the plain-
tiff, acting through its duly authorized agent, Tusing, agreed 
with the• defendant that if he left the employ he might return 
to his former employment with the Old Dominion Small Loan 
Company in the City of Newport News, then you should an-
swer the issue or interrogatory submitted to you in this case 
'yes'." 
This instruction (R., p .. 139) has similar faults to those in 
Instruction 1, next proceeding. 
21 * *Defendant's Instruction No. 3 (Granted): 
"The Court instructs the jury that while the burden is on 
the defendant in this case to estalblish the change of the writ-
ten contract by a preponderance of evidence, this does not. 
mean he must do so by the greater number of witnesses. If 
you a.re satisfied from the testimony of the defendant a.lone 
that such a verbal agreement was made by an agent of the 
corporation with authority to do so, this is sufficient for you 
to answer the interrog;atory issue submitted to you 'yes'." 
This instruction (R., p. 1.39) has similar faults to the two 
next preceding·,. and in addition is so vague and indefinite as 
to what is meant by" such a verbal agreement" as to be miH-
leading and confusing·, and not saying to what it referred. 
7. On the trial of said issue the Court erred in not grant-· 
ing· the Finance Company each of the Instructions A and B 
as asked, and in amending each, to-wit: 
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22• *Plaintiff's Instruction'' A" (Refused): 
''The. Court instructs t.he jury that no matter who was 
right or . wrong in tl1e separation of Gordon from the East-
ern Firl~ce Company in December, 1940, that he had no 
right to enter a small loan business in Newport News1 unless 
for valuable consideration the Eastern Finance Company 
agreed that he could go into such business in Newport News.'" 
From this instruction the Court cut out the words "for 
valuaible consideration" and gTanted the instruction as 
amended (R., pp. 140, 141). 
We submit that there would have to be a valuable consider-
ation to bind the Finance Company by what Tusing· might 
have agreed. 
2tf1 *Plaintiff 'a Instruction '' B '' (Refused) : 
'' The Court instructs the jury that unless they believe 
from the preponderance of the evidence that for valuable 
consideration the Eastern Finance .Corporation agreed, 
through Joseph Tusing·, t]mt Gordon could go back into the 
small loan business in Newport News, and further believe 
from the preponderance of the evidence that Joseph Tusing 
was authorized by the Eastern Finance Company to make 
such agreement, it is the duty of the jury to find against said 
Gordon.'' 
From this instruction tlrn Court cut out the words ''fo1· 
valuable consideration 1 ' and granted the instruction a$ 
amended. (R., pp. 140, 141.) 
We submit that there would have to 1be valuable considera-
tion to bind the Finance Company by an agreement Tusing 
might have made. 
24* •s. The lower Court erred in not trying the case with-
out regard to the verdict, and in dismissing the bill and 
dissolving the injunction. 
We submit that even if an issue out of chancery had been 
proper, and even if the Court had not have erred as to evi-
dence, and instructions and otherwise on the trial of the issue; 
that the evidence conclusivelv shows that the Finance Com-
pany should prevail, and that" Gordon should not be permitted 
to violate his solemn written contrae.t ; that the decision: of the 
lower Court is manifestly wrong; and based on a. verdict per-
meated with masses of improper evidence of the most unfair 
kind. 
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25* *This petition is adopted as the opening brief, a copy 
hereof was mailed to counsel for said Gordon on the 
7th day of November, 1941, and this petition, with a tran-
script of the record and the exhibits, will ·be presented to Jus-
tice John W. Eg·gleston at his office in the City of Norfolk~ 
Virg'inia, and petitioner's counsel desires to state orally his 
reasons in favor of granting the writ. 
Petitioner prays that an appeal and sitpersedeas may be 
granted, the decree, judgment and proceedings aforesaid re-
viewed and reversed, the errors assigned corrected, a final 
decree entered in favor of petitioner, or a further trial di-
rected, and such other relief may be granted as may be proper. 
EASTERN FINANCE COMPANY, .A 
SM.ALL LOAN CORPORATION. 
By JAMES G. MARTIN, 
Counsel. 
500 Western Union Building, 
Norfolk, Virginia. 
The undersigned, an attorney duly qualified to practice in 
the Supreme Court of Appeals of Virginia, certify that in my 
opinion the decree, judgment and proceedings complained of 
in the foregoing petition ought to be reviewed. 
Received Nov. 8, 1941. 
JAMES G. MARTIN, 
500 Western Union Building, 
Norfolk, Virginia. 
J. W. E. 
December 2,. 1'941. Appeal and supersedeas awarded by 
the Court. Bond $500. 
M. B. W. 
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RECORD 
The copy of thn contract referred to in the Bill of Com-
plaint as Exhibit" A'' was not copied but the Original Con-
tract is made a part of this record under the title of Exhibits. 
VIRGINIA: 
In the Circuit Court of Elizabeth City County. 
Eastern Finance Company, a Small Loan Corporation 
v. 
Charles Henry Gordon 
IN CHANCERY 
Pleas before the Circuit Court of Elizabeth City County, 
September 13th. 1941. 
BE IT REME,MBE.J-tED that heretofore to-wit; came the 
complainant in the above entitled suit and filed their Bill in 
Court on the 18th day of January A. D. 1941 for the purpose 
of making application for an injunction, which ,Bill in Chan-
cery is in words and fig·ures as follows, to-wit: 
Virginia: 
In the Circuit Court of Elizabeth City County. 
Eastern Finance Company a Small Loan Corporation 
v. . 
Charles Henry Gordon 
IN CHANCERY 
To the Honorable John Weymouth, Judge of said Court. 
Eastern Finance Company, a Small Loan Corporation, a 
corporation, complaining, shows to the Court the following 
case, to-wit: 
1. Plaintiff is a small loan corporation doing business in 
the City of Newport N e,vs, Virginia, Elizabeth City County 
and generally throughout the First Congressional District 
of Virg·inia, and has been eng·aged in this 1bnsiness for a num-
ber of months. 
---·, 
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2. Heretofore, to-wit, on the 31st day of August, 1940, 
plaintiff employed Charles Henry Gordon, the de-
page 2 } fendant, in its business and he entered into its em- · 
ploy and he became familiar with its business and 
customers and secrets and methods of doing business, and on 
the 31st day of August, 1940, plaintiff and defendant entered 
into a written contract, copy of which is hereto attached, 
marked Exhibit .A, as part of this bill, in which contract 
among· other things the defendant in the section of said con-
tract numbered (2) agreed as follows: 
"The party of the second part agrees that he will not en-
gage in the small loa.n business on his own account either di-
rectly or indirectly or as an employee or associate of any 
other person, corporation or partnership either during the 
term of his employment hy the party of the first part or for 
a period of two (2) years from the date of the termination 
of the employment under this contract, within the First Con-
gressional District of Virginia, whether that termination 
shall come as a natural result of reaching tl1e end of the 
term agTeed upon in paragraph (1), supra, or upon the ter-
mination of this contract for any cause whatsoever." 
3. Thereafter, to-wit, on the 6th day of December, 1940 de-
fendant resigned his employment with plaintiff and almosi 
immediately thereafter entered into the employment of Old 
Dominion Small Loan Company a competitor of plaintiff in 
the City of Newport News, Elizrubeth City County and gen-
erally throughout said First Congressional District of Vir-
ginia, and defendant continues to be employed by said Old 
Dominion Small Loan Company in direct violation of said 
contract, dated August 31, 1940, and defendant is 
page 3 ~ taking business a:way from plaintiff and dealing· 
witli the customers of plaintiff and using in com-
petition with the plaintiff the secrets and information he ob-
tained as an employee of the plaintiff and greatly damaging 
the plaintiff, but the amount of such damage is very difficult 
to ascertain or assess, a.nd if defendant is not enjoined from 
being so employed plaintiff will be irreparably damaged and 
l1as already been irreparably damaged. 
Plaintiff prays that Cl1arles Henry Gordon may ·be made 
defendant to this bill, that he may be enjoined both tem-
porarily and permanently from violating- said contract dated 
the 31st day of Aug·ust, 1940, and from being employed by 
Old Dominion Small Loan Company in the First Congres-
sional District of Virginia during the period of two years 
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mentioned in said contract dated August 31, 1940, and that 
such ~ther and further relief may be granted as may be 
· ada~ted"- to the nature of the case. 
JAS .. G. MARTIN & SON,, 
p .. q. 
Virginia, 
City of Portsmouth~ to-wit: 
This day J. :M. Tusing, the President of Eastern Finance 
Company, a 1Small Loan Cotporation, personally appearecl 
before the undersigned notary public in and for the city afore-
said in the State· of Virginia, and made oath that the preced-
ing bill is true to the best of his belief. 
J.M. TUSING 
Subscri1bed and sworn to bef ote me this 10th day of J anu-
ary 1941. 
l\IARY E. SMITH 
Notary Public 
page 4 ~ Upon the back of which Bill is endorsed the fol-
lowing words and figures, to-wit: 
December ,!16th. 1940 
Spa and copy to Sheriff to 1st. January Rules 1941. 
RULES 
Ffrst ,January Rules 1941 
Spa. returned executed-Rule continued for Bill to file. 
January 18th. 1941. 
Bill filed in Court for purpose of obtaining an injunction-
Detnutrer and a.nswet of defendant filed by d~cree of this 
date. · 
Second ,January Rules 1941 
Affidavit of defendant filed in Court January 20th. 1941 
and cause set for hearing on Bill, Answer and Demurrer filed. 
And at Another Day, to-wit: 
.Circuit Court of the County of. Elizabeth City on Saturday 
the eighteepth da.y of January, m the year of our Lord one 
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Eastern !Finance Company, a Small Loan Corporation 
v. . 
Charles Henry Gordon 
IN CHANCERY 
This day came the plaintiff by counsel and presented its 
verified bill, and moved the court for an injunction against 
the defendant. And the defendant filed his demurrer in which 
plaintiff joined; and the demurrer was a;rgued and overruled 
by the Court and the defendant excepted. And the def end-
ant filed his answer. On consideration whereof the 
page 5 } Court doth enjoin the defendant, from engaging in 
the small loan business directly or indirectly or as 
an employee or associate of any other .Person corporation or 
partnership within the First Congressional District of Vir-
ginia; but before this injunction shall take e:ff ect the plaintiff 
shall give, or have given for it~ a proper injunction bond, ibe-
f ore the Clerk of this Court, with surety de~med sufficient 
by said clerk, conditioned.a00:0rding to law, to pay all costs. 
and damages which tnay be incurred in case this injunction 
may be dissolved .in the penalty of $2,000. This injuttetion 
shall remain in force only 20 days from this date unless dis· 
solved or extended. To which action of the Court the de-
fendant excepted. 
DEMUR'.RE,R, 
In the Circuit Court for the County of Elizabeth City., 
Virginia. 
Eastern :Finance Company, a Small Loan Corporation 
v. 
Charles Henry Gordon 
The defendant,. Charles H~nry Gordon _comes and demur-
rers to the bill of complaint filed herein and says that it is not 
sufficient in law for the reasons following: -
,11• The bill of complaint do~s not make o.ut such a case that 
, would entitle the complainant in a court of equity to the in-
\ junction prayed for theteiri . or to any telief in this court 
\ touching· any of the matters therein complained of, espMially 
, in that i£ the said complainant is entitled to any remedy in 
the premises there is a full, adequate and complete :remedy 
at law. 
--i 
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· 2. That the said contract that . the co~plainan~ 
page_ 6 ~ seeks to enforce is against public policy an4 in re-
straint of. trade and unenforceable. · 
3. The contract sought to be enforced is unreasonable and 
was entered into by the complainant with the illegal intent to 
restrain the defendant in earning a livelihood, after the com-
plainant had gotten certain benefits from the defendant and 
is nof enforceaJble. 1 • 
CHARLES HENRY GORDON 
By FRANK A. KEARN~Y 
, His Counsel 
KEARNEY -~ KE·ARNEY, p. q. 
ANSWER 
ll;l the Circuit Court for .th~ qQunty of Elizabeth City, 
. V 1rgmia. . 
Eastern Finance Company, a Small Loan Corporati~n 
v. 
Charles Henry Gordon 
• ·.j 
The answer of .Charles Henry Gordon to a bill in. equity 
exhibited againf?t him in the Circuit Court of Elizabeth City 
County, Virginia by the Eastern :Finance Company, a Small 
Loan Corporation, in ftie above entit~ed cause, this respond-
ent reserving to himself the benefit of all just exceptions to 
· the many imperfections to the! .said ·bill~ for answer thereto or 
to suah much thereof that he is advised that it is material that 
he answer, answering says : 
1. That it IS untrue that the plaintiff .has been engaged in 
the small loan business throughout the First Congressional . 
District for a number of years. It is further untrue 
page 7 ~ that by reason of the employment of. the defendant 
by the plaintiff thaJ he became familiar with its 
business, customers and methods of doing business .. And it 
is further untrue that your respondent voluntarily on tht."' 
...... day of ............... , 1940- resigned his employment 
with the plaintiff and is using in competition with the com- ~ 
plainant information he obtained while an employee of the / 
plaintiff and greatly damaging the plaintiff and that the plain- 1 tiff is greatly damaged by the action of your respondent and ( 
·that the plaintiff is suffering irreparahle damage bv reason 1 
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2. Your respondent denies ~aoh and every other. allegation 
contained iii. the ~omplainant 's bill not herein, specifically de:-
nied and calls for striGt proof there¢. . . · 
3. Your respondent-would aU~ge \and a'v~r-:'that .for some-
time prior to .August, 1940 he-,was ~mployed i·by. the Old Do-
minion Small Loan Company ·as Manager of its Newport 
News office and that while he was so employed one, . Joseph 
Tusing, as representative of- the now plaintiff eomp~y came 
to the Old Dominion Small Lon:n Company's place of business 
m the City of Newport News, Virginia, and solicited your 
respondent to leave his employment with the. Old· Dominion 
Small Loan Company and to be empleyed ·by -the said J o~eph 
Tusing, and a group of his associates from .Portsmouth, Vir-
ginia that desired to open a sm~ll loan business in Newport 
News in competition to the Old Dominion Small Loan Com-
pany and in order to secure· the services of your respondent 
they made certain offers of empJoyment and . interest in the 
new corporation to be· formed and after, much per-
page 8 ·} suasion on the part of the stockholders and· officers 
of the plaintiff your respondent· resigned his em,:. 
ployment · with the Old Dominion Small Loan Company and 
was made President of the plaintiff company, after its in-
corporation in the State of Virginia on the ~ .... ~ day of 
............... , 1940 and tirel~ssly a.nd unceasingly worked 
for. the benefit of the· plaintiff- company. . 
That in less than three .months and after your respondent 
through his biggest efforts, J)ut the business on a profitalble 
basis, · the complainant began finding fault and secured the 
aer.vices of a man named·. Thompson; wht> was formerly an 
employee of the Personnel Small ;L.oan Company, a com-
petitor of the. plaintiff companx, ga.ve him some stock, in or ... 
der to secure his services and to obtain through him -what 
business they could. And finally the latter part o:li' November, 
1940 the plaintiff company, acting through the said J osepb 
Tusing, who· is now President of the ·plaintiff company, de-
manded the resignation of your _respondent and advised him 
if he did resign that he could go back to his former employ-
ment wi~h the· Old Dominion- Small Loan Oompany .. Acting 
oii the stt~ngth of this representation and with the under-
standing . that· he could go back to his former employment 
your respondent did resign and did go back into the employ-
ment of the Old Dominion Small Loan Company at its offices 
in Newport News, Virginia, but not as Manager. Since his 
reemployment by the Old Dom.inion Small . Loan Company 
your respondent has been engaged in bringing delinquent 
accounts up to date and as Investigator and that on the 14th 
7,Z. 
. ·~ . ··-
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dai'·:ctt. January, 1941, your_ responde11t was called to the 
BtiltYU.Q-re offle~ of the Old Domittion S~all Loan Cotnpa~y 
' !· a~d J.S llOW employed thef8, r Out teSpondeilt _ lS 
pag~ .~} h!Jpefttl, however,. that he will oo returned to the 
· N@wport News, office. .. 
. 4. Yottr responde~t Would. fu:rthet a.lte~e ttnd. aver th~t _the 
EttYt<?rn F1hat1<!e Compttny 1s ett~aged su~1ply 1n the 91ty of 
~ewport News attd in the adjoining &>unties of Warwick and 
Eliaabeth ·Oity, Virgihia. in_ making· loans and _that they are 
not now :S'~fi~rally ettgaged throughout the First Congres--
siomtl District. of yirginjEt and that the said company's office 
is located in N~wport News and that all loa11s· made the bor-
rowers 3:r~ pritnatily in the City of Newport News; with a 
pQrli~n in Wat-wick County attd in Elizabeth City County1 
Vit · · niu. · ·· W.. - . . . . .. 5. Your respondent would furth~r allege and aver that the 
contraGt of ~µgnst ?1, 1~40, fi¥beknown to ydur respondent,. 
was made with _an idea of obtaming the seryices of your res-
pondent. £or a limited length of time, getting th~ benefit of 
his services1 and then di~chargine- him with the idea of pre-
venting him from engaging in his. calling and with an idea 
of restrttining trttding and stifling competitiop.. Tha.t _ t~e am--
ployment of th~ present manager of the Eastern Finance 
Corporation; Tliomps.on, a former etnployee of a competitor 
corporation, was ma~e for the purpose of getting the benefit 
of his services and depriving and stifling competition. 
6. _That the provision that seeks to prev~nt your respond-
ent from engaging. irt hi~ __ regplar occttp~tion_ and calling in 
the First Congressional_ Distr~ct of Virginia_ is ·unreasottfi,ble 
and is contrary to publi~ · pol~<!.y ltnd is unlawful artd i~re-
stf ai1i-t to trade and not based upon any valuable consider .. 
ation. . · 
7. That the pt(!visions of the contract sought to 
page 10 } he enforced of g~priving the _respo_ndent of his 
, _ right to_ m~ke_ ~ living in the First Congressional 
District of Virginia in his us_ual tr_ade and oolling and the 
enf orceme!}t of this is not incident~l to ap.y purcltase -by tbe 
plaintiff of the good will or any busmess from the plaintiff. 
8. Your respondent further alleges and avers that it the 
said contract is enforceable that the plaintiff has a complete, 
adequate and full remedy at law . 
.And n9w . ha,1irtg fully answered this respondent prays 
hence to _be dismissed ·with his costs1 etc. · 
CHARLES HENRY GORDON 
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State of Virginia 
County of Elizabeth City, to .. wit: 
This day personally appeared before me, the undersigned, 
a Notary Public of and for the County and State afore said, 
Charles Henry Gordon, who being duly sworn states that he 
believes the statements made in the fore going bill are trne. 
Given under my hand this 18th day of January, .1941. 
NANCY ROWELL 
Notary Public 
Circuit Court of the County of Elizabeth Oity on Tuesday 
the twenty-first day of January, in the year of our Lord one 
thousand nine hundred and forty-one. 
Eastern :Finance Company, a. Small Loan Corporation 
'Va 
Charles Henry Gordon 
page 11 ~ This day came the defendant, Charles Henry 
Gordon, and asked leave to file an affida\tit in this 
cause and moved the Court to direct an issue out of chancery 
in this cause. ,vhereupon the Court granted leave to file the 
affidavit and the affidavit was ordered filed and the motion 
for the direction of an issu0 out of chancery is continued 
until the 27th day of January, 1941 at 10 A. M., in order that 
the respondent and the plaintiff might be fully heard~ 
AFFIDAVIT 
State of Virginia, 
County of Elimbeth City, to-wit: 
This day p~rsonally appeared ,before me, Evelyn McLel-
land, a Notary Public in and for the County aforesaid; in the 
State of Virginia, Charles Henry Gordon, who being duly 
sworn states under oath: 
That he is the defendant i~ the chancery cause now pend .. 
ing in the Circuit Court of 1Illizabeth Oity Coun~y, Virginia; 
under the style c;>f Eastern Finance Company, a Small Loan 
Corporation v. Charles Henry Gordon, the object of which is 
to obtain an injunction to prevent the defendant, Charles 
Henry Gordon, from engaging in the small loan business in 
the First Congressional District of Virginia, in violation of 
~24 Supreme Court of Appeals of Virginia · 
the contract of August 31, 1940 between the said" .Charles 
Henry Gordon and the Eastern Finance Company. · 
And the affiant states further that the case will be rendered 
· doubtful by the conflicting· evidence of the plaintiff 
page 12 · ~ as to whether it was agreed between the plaintiff 
and defendant at the time the defendant submit-
.ted his resignation to the plaintiff, upon the demand of the 
plaintiff, that the defendant, Charles Henry Gordon, might 
go back to his former employment with the Old Dominion 
Loan Company, if he would submit his resignation as an of-
fleer and employee of the Eastern Finance Company. 
, The affiant states further that in the trial of this case the 
outcome will be rendered doubtful by conflicting evidence in 
re~ard to, · 
, . (a) Wheth~r the complainant or its agent did not ·solicit 
the employment of the defendant while-he was employee and 
Manag·er of the Old Dominion Small Loan office in the City 
of Newport News, with the intention of obtaining the service 
of the defendant and the influence of the defendant and then 
to discharge him after ha.ving 'obtained these benefits. 
(b) Whethe1· the defendant voluntarily- resigned as an of-
ficer and employee of the plaintiff corporation or whether 
. he was forced to resign. 
(c) "Whether as part of the consideration for the defend-
:ant's resignation it was agreed by" the plaintiff that the de-
fendant could resume his former employment in the City of 
Newport News, Virginia with the Old Dominion Small Loan 
Company .. 
The affiant further represents that he is of the opinion, in 
view of the plaintiff's action against him, that it will deny 
the issues set forth as a, b. and c above and that there will 
be much and conflicting testimony introduced 'by ·both the 
· plaintiff and defendant in regard to these facts 
page 13 ~ and that the same are questions of fact ·and should 
ibe submitted to a Jury on an issue out of chan-
cery in accordance with Section 6246 of the Code of Virginia. 
For the reasons stated above the a.ffiant avers that there 
will be a conflict of witnesses between the plaintiff and de-
·fendant to such an extent it makes it absolutely doubtful on 
which side the preponderance of evidence lies ~nd an issue 
out of chancery ought to be ordered. 
CHARLES HENRY GORDON · 
·.• ...........• :fe.-tJi·i 
,-,·;.:··\'·,,_·/ 
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And at Another Day, to-wit: 
January 27th- 1'9'41-Affidavit of J. M. Tusing, President 
of Eastern Finance Company, ~ Small Loan Corporation ·rued 
in the Clerk's Office of· the Circuit Court of Eliza:beth. City 
County in words and figures as follows, to-wit: 
Virginia:. 
In the Circuit Court of Elizabeth City :County. _. 
Eastern Finance Co~pany, ~ Small Loan:-Corpora~ion 
'V. 
C~arles Henry Gordon 
This day personally appeared· before the undersigned no-
tary public in .and for !he City of N~rfolk:1 Virginia, J. :M. Tusmg, President of Eastern Fmanee Company, 
page 14 } a Small Loan Corporation, who !being duly sworn, 
made oath: as follo'Ys, to-wit: · · 
That to the best of his knowledge and belief, the evidence 
to be introduced in this case· will not be evenly balanced, nor 
. require any issue out of. chancery, but that it will be of such 
a nature that tp.e Judge of this Court sittin~ as Chancellor 
can decide the facts in the ordinary way of a vhancellor with-
out the assistance of a jury· or the trouble and expense of an 
issue out of chancery. Afliant believes that the evidence will · 
satisfy the conscience of the chancellor without any jury trial. 
J.M. ·TUSING 
Sworn and subscribed to before me this 24th. day of J anu-
ary, 1941. 
VIRGINIA P. MISTE,R 
N otazy Public 
Z6 . Supreme Conrt o! Appeals or Virginia 
· .. And ai' ... Another Day, to-wit: 
. At a Circ¢t Court of the County of Elizabeth City, at the 
Courthouse of said Conrt, in said County on :Monday the 
third day of February, in the year of our Lord one thousand 
nine hundred and forty-one and in the one hundred and sixty-
fifth year. of the Commonwealth. 
Eastern Finance Company, a Small Loan Corporation, P1ain-
tiff 
v. 
Charles Henry Gordon, Defendant 
IN CHAN-CERY 
This day came the parties by their counsel, and the def end-
ant filed a petition ·and affidavf t and moved the Court to order 
a trial by jury as issues out of Chancery on three 
page 15 ~ issues marked {a) (b} and (c) in the affidavit of 
the plaintiff filed in this cause ( sworn t.o before a 
notary Jan. 18, 1941), and the defendant filed and affidavit 
and resisted the ordering of any issue out of Chancery, and 
the matter was argtted by counsel. 
On consideration whereof the Court doth refuse to order 
an issue out of Chancery as to any question except that 
marked (c) .in the affidavit of the plaintiff, but doth order an 
issue out of chancery to be tried by a jury at the bar of this 
Court as to sai~ question (c}, to-wit: 
''Whether as part of the consideration for the defendant's 
resignation it '!.~s agreed.by the pl~tiff that the defendant 
oould resume his former employment m the City of Newport 
News, Virginia, with the Old Dominion Small Loan Com• 
pany.'' 
And the plaintiff duly objected and excepted to the order-
ing of said issue out of chancery, on the ground that this was 
not a proper _case for so o:dering su~h issue, and for the rea-
sons set out ID the affidavit filed, on behalf of the plainti:ft. 
The Court will hereafter set the date for trial of said issue 
out of Chancery; and will thereafter set this cause for an ore 
tenus hearing as to the rest of the case, both parties desiring 
a trial ore tenus rather than upon depositions. 
And on motion of the plaintiff the Court orders that the 
injunction heretofore granted in this cause shall ihe extended 
and remain in full force until the further order of this Court. 
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page 16 ~ And at Another Day, to-wit: 
Circuit Court of the County of Elizabeth City on Monday 
the twenty-eighth day of April, in the year of our Lord one· 
thousand nine hundred and forty-one . 
. Eastern Finance Company, a Small Loan Corporation, Plain-
tiff . 
v. 
Charles Henry Gordon, Defendant 
ON AN ISSUE OUT OF CHANCERY 
This day came the parties, by their attorneys, and the de-
fendant, Gordon, filed his · petition asking that three issues 
out of Chancery be submitted t.o the jury, and on motion of 
said plaintiff, the prayer of that petition was denied and said 
petition struck out, to which ruling of the Court said Gordon 
_exeepted.. 
And thereupon the Court ordered tried by a jury the single 
issue out of chancery as ordered .by decree entered in this 
cause on February 3d, 194l, to-wit: 
''Whether as part of the consideration for the defendant's 
resignation it was agreed by the plaintiff that the defendant 
could resume bis former employment in the City of Newport 
News, Virginia, with the Old Dominion Small Loan Com .. 
pany. ,, 
And the jury having been duly sworn upon said issue, the 
jurors being, Girard Chambers, Jr., Jay F~ Robinson, ,Frank 
B. Adams, Otto R Beuttel, Herbert Luther, F.. L. Spencer 
and Stafford 'S. Wooten, having heard the evidence and the 
instructions of the Court, and argument of counsel, found a 
verdict in favor of said Gordon, answering said issue by their 
verdict, "yes". · 
And thereupon .said plaintiff moved the Court to 
page 17 ~ set aside said verdict,. as contrary to the law & the 
evidence, without evidence to support' it, and 
plainly wrong; ~ also to dooide the cause without respect to 
said verdict, this being an issue out of Chancery. & the hear-
ing· of these motions is continue.<L 
. 28 Supreme Court of Appeals of Virginia 
PETITION 
In the Circuit Court for the County of Elizabeth City, 
Virgi~~a. 
Eastern Finance Company, a Small loan corporation 
v. 
Charles Henry Gordon 
Pursua:µt to Section 6121\ of the Cody of Virginia the re-
spondent in this cause, Charles ~ency Gordon, avers that 
three issues of fact are made up 'by the pleadings in this case, 
namely: 
{l) Whether the complainant or· its agent did not solicit 
the employment of the defendant while he was an employee . 
and Manager of the Old Dominion 1Small Loan office in the 
City of Newport News, with the intention of obtaining the 
service of the defendant and the influence of -the defendant 
and then to . discharge him after having obtained these ben-
efits. · 
(2) Whether the defendant voluntarily resigned as an of-
·ficer ·an. employee· of the plaintiff corporation or whether lie 
was forced to· resign. . 
(3) Whether as part of the consideration for the defend-
ant's .resignation it was agreed by the plaintiff that the de-
f~ndant could resume his former employment in the City of 
Newport News, Virginia with the Old Dominion Small Loan 
,Company. 
In ·accordance with Section 6121 of the Code of Virginia 
the respondent, Charles Henry Gordon, asks that these issues 
of fact .be tried ,by a Jury. 
Respectfully submitted 
I ' 
CHARLES HENRY GORDON 
,;>age 18 ~ State of Virginia, 
County of Elizabeth City, to-wit: 
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.And at Another Day, to-':'7it: 
In the Cireuit C.ourt 'for the County of Eli:zabeth City, 
Virginia. 
Eastern Finance Compan...v:, .A!. .Sm~ Loan Corporation 
v. 
'Charles Henry Gordon 
IN CHANCERY, 
This cause came on this 4th day of Au.gust, 1941 to be 
heard upon the bill and its exhibit; and upon the answer of 
the defendant to the said bill and general replication thereto; 
and upon tbe !ssue out of <:hancery heard by the Jury, and 
upon tbe verdict returned m the 4ef endant 's favor on the 
issue out of chancery; '' Whether as part of the consideration 
for the defendant's resignation 1t was agreed by the plaintitf 
that the defendant could resume his former ~mployment in 
the City of Newport News, Virginia with the Old Dominion 
Small Loan Company!'' and the Jury's answer "Yes"; and 
upon the defendant ,.s motion to dissolve said injunction and 
to dismiss the plaintiff's bill and upon the plaintiff' motion 
to take evidence and proceed without regard' to said issue out 
of chancery and upon argument of counsel. 
Upon consideration whereof because said issue out of 
chancerv was decided for said Gordon the Court 
page 1'9 }- is of tlie opinion that the injunction heretofore 
. awarded in this cause ought to be wholly dissolved. 
It is therefore adjudged, ordered and decreed that the said. 
injunetion be and the same is hereby wholly dissolved. And 
t.he sole purpose of this suit, as appears to this Court, being. 
i:or the purpose of obtaining the injunction aforesaid, and 
the plaintiff showing no sufficient cause why its said bill 
should not be dismissed, it is the ref ore adjudged, ordered 
and decreed that the said bill ibe, and the same is hereby dis-
missed, and that the defendant do recover of the plaintiff his 
costs about his defense by him in this behalf expended. 
Whereupo11j it appearing· to the Court that the plaintiff has 
expressed its desire to apply to the Supreme Court of Ap-
peals of this State for an appeal and Swpersedeas, the Court 
doth therefore suspend the execution 0£ this judgment £or a 
period of sixty days in order to allow. the plaintiff time in 
which to perfect the said appeal, eonditioned, however, that 
the sa.id plaintiff shall enter i:~1to a bond in the penalty of 
$300.00, within fifteen days· from this date, with security 
30 Supreme Oottrt of Appeals of Virginia· 
thereon to be approved by the Clerk of this Court. And dur-
ing said sixtx"'·days the plaintiff is gTanted leave to file its bill 
or certifi.~te--of exceptj~ns, it having duly excepted, making 
all the~proceedings and evidence on said issue out of chancery 
part of thEfrecord in this cause .. 
To R. E. Wilson, Clerk 
Please enter this vacation dec.ree .. 
JOHN WEYMOUTH, 
8/4/41 
page 20 f In the Clerk's Office of the Circuit Court of 
Elizabeth City 1Connty, Virginia, August 4th. A. 
D. 1941. 
The foregoing vacation decree was this day received in 
office ·and entered of record as the law directs. 
Teste: 
R. E. WILSON, Clerk. 
page 21 } And on the same day, to-wit: 
In the Circuit Court for the County of Elizabeth City, 
Virginia. · 
Eastern Finance Company, A Small Loan Corporation 
1}, 
Charles Henry Gordon 
ON ISSUE OUT OF CHANCERY 
This day came the parties ~ain, by their attorneys, and 
the Court having maturely considered the motion of the com-
plainant to set aside the verdict of the Jury, doth overrule 
the same, to whieh ruling of the Court the Complainant, by 
counsel, excepted, on grounds stated in argument and whie~ 
will ibe set out in the bill of exceptions and asks leave to sub-
sequently file bill 0£ exceptions, which leave is grant.ed. 
lb is the ref ore considered that on the .issue out of chaneery 
as to whether as part of the ~nsideration for the defendant, 
Charles Henry Gordon's resignation it was agreed by the 
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plaintiff that the defendant could resume his former employ-
ment in the City of Newport News with the Old Dominion 
Small Loan Company, the Court doth permit the verdict of 
the jury in favor of said Gordon to stand and it is further or-
dered that the defendant, Charles Henry Gordon, recover of 
the plaintiff his costs by him in this behalf expended. 
And it is further ordered that this matter be certified to 
the chancery side of this Court. 




In the Clerk's Office of the Circuit Court of Elizabeth City 
County, Virginia, August 4th . .A.. D. :1941. · 
The foregoing vacation order was this day received in of-
fice and entered of record as the law directs. 
Teste: 
R. E. WILSON, Clerk. 
COPY 
page 22 } Virginia: 
In the Circuit Court of Elizabeth City County. 
I ' 
Eastern Finance Company, A Small Loan Corporation 
v. 
Charles Henry Gordon 
Be it remembered that the following is the evidence and 
all the e\Ti.dence which was taken in this case, this evidence 
heing taken on the issue out of ehancery; and the instructions 
as hereinafter shown are all the instructions given and re· 
fused, as hereinafter shown, to-wit: 
page 23 } Mr. Kearney : We ask £or the separation of the 
witnesses. 
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DEFENDANT'S EVIDENCE 
CHAR.LES· H. GORDON, 
the defendant, being duly sworn, testified as follows : 
By Mr. Kearney: . 
Q. State your name and age, please, sirY 
A. Charles Henry Gordon; 29 years old. 
Q. Where do you reside' . 
A. 125 -Melrose Avenue, Hampton, Virginia. 
Q. What is your business at ,this timeY 
A. Well, I . am at present acting as relief manager in the 
Richmond office of the Lincoln !Service Corporation. 
Q. How long have you been engaged in the small loan busi-
ness, Mr. Gordon? 
A. Thirteen years now. · 
Q. Where did you first go in business Y 
A. I started in Washing·ton, D. C., in Tacoma Park, Mary-
.land, and later I went to Sulphur Springs, Maryland, and 
then was transferred to Newport News. 
Q. What company were you with in Tacoma ParkY 
A. I worked as assistant to the manager of the 
page 24 ~ American }~nance Corporation, and also the Ta-
. coma Investment Bankers. 
Q. What other one did you indicate, the other one? 
A. Lincoln Loan Service, Sulphur. Springs, ¥aryland. ·. 
Q. You then left the Lincoln Loan Service, 'Sulphur 
,Springs, Maryland, and came to Newport News Y 
A. I came direct to Newport News on the 19th of July, 1939. 
Q. What was the company you worked for Y 
A. I came to work for the Old Dominion Small .Loan Cor-
poration. 
· Q. Had you ever worked for the Old Dominion Small Loan 
Corporation before Y 
A. I never· worked for the company known as the Old Do-
minion Small Loan Corporation before. 
Q. You came to Newport News,. that was in July, 1939, and 
had you ever ·been engaged in the· small loan business in this 
section before Y 
A. No, sir, I didn't know anyone here, and I was a total 
stranger to this section. 
Q. You went to work then for the Old Dominion Small Loan 
Corporation in Newport News on July 19, 19397 
· A. That is- right, sir. 
Q. How long· did you continue to work for them Y 
Easte~n· Finance Company, Etc., v. Gordon.. . 33 
\ 
Charles .H. Gordon~ 
A.- I worked for them up until the 15th day of 
page 25 } August, 1940. . 
Q. And during that time how was the business 
of the Old Dominion Small Loan Corporation Y How did it 
compare when you left there with what it was when you got 
there! 
Mr. Martin: That is·objecte'd to as immaterial, what he did 
with the Old Dominion; whether· he did ·good or bad with them 
is immaterial. 
The Court: I will permit the question. He may answer .. 
Mr. Martin: I ask for an exception to Yo:ui: Hono~ 's ·ruling. 
A. I about trebled the business up until-the. time I left in 
August. · 
By Mr. Kearney: 
Q. How about the delinquent accounts? 
A. We had about' twenty less delinquent with a $3,000,000~ 
business. . : , · · · 
Q. What salary were you -paid when you were with the Old 
Dominion . Small Loan Corporation t 
A. $200.00 a month. 
Q. How did you come to leave there, Mr. Gordon! .Suppose 
you tell me just what occurred? · 
A. Well, it w-as some time in July-
Mr. Martin: There is a written contract which we submit 
is the best and only evidence on that subject. Any 
page 26} oral matter is all merg·ed in the contra.ct, whieh 
we call for rig·ht here. · · 
The Court: I see no reason\ why he eannot testify as to the 
conditions under which he left. , 
Mr. Martin: May I save the point without interrupting! 
· The Court: Yes. 
-
. A. It was in Julv as best I remember. I remember it .was 
a hot day and I had my sleeves rolled up, and I was sitting . 
. behind my desk-
Mr. Kearney : Y Q:U need not go into all that. 
A. (Continuing) I was sitting behind my desk in the Old 
Dominion Small Loan Company, and a per·son came to the 
outer desk, and I nodded to him. He had spoken to the 
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. .·. 
caslµe_r, iU\d T assnmed he wanted to make a payment or a 
loan, bqt when he didn't make 't}ie payment I said, '' Do you 
wish.to s~e~ef;' and he said, ''Yes,'' and he said, ''my name 
is Joe Tusing.'' The name didn't come back to me· at that 
time. He said to me, '' I am head of the Portsmouth Finance 
Company." Then I did remember once before when he told 
me that, I had seen him once before and heard him on the 
radio, and he asked nie how business was, and I told him 
business was very good. He said; '' How would yon like to 
g·o in business for yourselff" I said, "Well, I don't know. 
I don't have enough money to go· in the small loan business.'' 
: He said, ''You know I have done pretty well since 
page 27 ~ I left the Personal Finance Company and have 
gone in business for myself. You probably have 
heard about it, and the men back of me have plenty of money 
and we are considering opening over here, and we have made 
a survey, and we require the most aggressive man in this 
business in this connection, and we" are going to see if we 
can't make yott an offer." I was a little reluctant at first, 
because I had worked for this company and they had been 
good to tna. Finally I ft.o&reed after he called me on the phone 
once or twice, and he told nie not to say anything to my em-
ployer about this. He said he was a good friend ot my 1boss, 
Mr. Har,t, and they had worked together, and he said he didn't 
want my boss to know h~ w-::t~ paying tne moneyt and he 
called me on the phone and used some other nnme so nobody 
in the office knew who was caning me. While these negotia-
tions were going on I agreed one Sunday to go over to Ports-. 
mouth and see hitn. I tnot him and we went up to Mr. White-
hurst 's office, which was in the Commercial_ Exchange tBank, 
and Mr. Whitehurst was there and two othe·r gentlemen, I 
am not sure who they were, nnd, of course, they asked me 
about my busin~ss over here and howmueh I thought I could 
do, and I told them I thought I could build ttp a nice bnsin.~ss 
for them. They said, '' How would you get the business Y '' 
and I said, "I know the people over there, and I like every-
body, and I get' around a lot, and I think the peo-
page · 28 ~ ple will cotne to tn~. '' I says, '' I know how to get 
the business." They said, "We would have to 
take a list of. your accounts.'' I said, '' I will refuse to do 
that," and Mr. Whitehurst, who was with the bank over there, 
said if I left the Commercial ~xchange Bank take a list of 
my accounts they were satisfied. I _told them I objected to 
doing that, I didn't think it was right. So then t_hey asked 
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me to come over there on a Thursday night, or Wednesday 
night, I forget which.it was, and I came over and they had a 
meeting, and at this meeting I was duly elected president 0£ 
this company. At that time they didn't have a name, but 
they later called it the Eastern Finance Company. 
Q. Had this company ibeen organized at that time to do a 
loan business Y 
A. They never had a meeting except the one we had on the 
Sunday, and the first meeting ever held with minutes and all 
taken was the one held that night in the small loan office in 
·Portsmouth. After we talked a while and I was elected presi-
dent, they told me I should go back and· resign. r. wrote a let-
ter to my company telling· them· I was resigning, and imme-
diately upon receiu..t of tha.t letter the president of that com-
pany called me up and he talked to me possibly thirty minutes 
on the phone. -
Q. Don't tell what he said. 
· , A. After I resigned I was relieved of my duties 
page 29} with the Old Dominion !Small Loan Company. I 
immediately went out and leased a building in my 
own name, and I started to work. 
Q. Did you turn over that lease to the Eastern Finance 
Company! 
A. They made me send it later on. 
Q. You had no objection to that? 
A. No, I had no objection to that. So I started the office 
up there and got my mailing list up through the city directory 
and through friends that I had known here, and ·built up a 
mailing list. Just as soon as I could get our fixtures in I 
employed a young lady as cashier, and as soon as I got my 
license and I had been released from my duties at the Old 
Dominion, I went to work. 
Q. Did the Eastern ¥'inance Company have any customers 
when you went there T 
A. They didn't have a- customer. They had never been 
heard of. 
Q. Did they have any peculiar style or method of doing 
business over and above the usual method you have used in 
doing business Y -
A. No, it is a small loan business. The system may ,be a 
little different, but the rate is the same, and there is no dif-
ference if you borrow f.rom one loan company or another. 
Q. What is the rate?. · 
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A. 3-1h % a month or 42% a year. 
page 30 } Q. Did they bring any accounts or any business Y 
A. They didn't have any accounts. 
Q. When was this company ~bartered, do you know Y 
A. It was chartered the last part of Aug11st, I don't kno'Y 
exactly the date. It was· a few days before we opened, ,because 
we had to get a charter ·before· we could get a license. 
Q. And they didn't have either one? 
A. I think it was the first or third of September. 
Q. Who ~as the man in charge? 
A. I was in charge. I was· president of the company and I 
had full charge. 
Q. Now, did they disclose to you any of their trade secrets, 
or did they have any trade secrets? 
. A. No, sir. They told me to go ahead and go to work; They 
gave me a few forms to make up daily reports with, and I 
went to work. · 
Q. Did they disclose any customers to you? 
A. No. 
Q. Did they have any customers? 
A. They didn't have any customers. Everything was busi-
ness I built up. 
Q. You started off with what amount of loans? . 
A. We didn't have any loans. It was a brand new office. 
Q. · How long did you stay _there? 
A. I stayed there until the 29th of November, 
page 31 } !·think it was, and we built nearly $65,000.00 worth 
of business. 
Q. How did you g·et along during the time you operated 
from the first of September until the 29th of November 7 
A. I worked day and night, I worked hard. I knew a lot of 
people, I ran an ad in the paper. I got a lot of business. I 
worked quite hard. · When I went down there I took a salary 
of $180.00 a month, which was $20.00 less than I made with 
the Old Dominion. I was interested in building the company 
up with as little as I could live on. Mr. Tusing had come to 
my office a number of times. He caJll.e over once with Mr. 
Whitehurst. and examined the books. He would call me up 
every day or so and state the Board would want this and that. 
Q. Whom did you deal with representing· the Board? A. Mr. Tusing, I think is the only one I ·Spoke to. He said, 
'' Any time you want anything call me and I will get it for 
you.'' 
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Q. You opened an office, and did anybody else come over 
to help you with the operation of the business? 
A. Well, at these meetings we would have over at Ports-
mouth, one time M:r. Tusing said to me tha.t he had to get a 
man, that he was going to get Mr. Thompson, who was work-
ing with the Personal Finance Company. I remember at the 
meeting Mr. Thompson was given $500.00 worth of stock, but 
he was still under contract with the Personal ~.,inance Com-
pany. I thought it was funny to give a. competitor 
page 32} stock in another company. When I went over he 
told me Mr. Thompson wasn't working, he was 
going to quit and work with me. I told him I didn't want 
any more expense, but he in.sisted I employ him, so I asked. 
Mr. Thompson to ,york for me. I went ahead and employed 
him. So there wasn't very much work for him to do, and 
then pretty soon they had a meeting and Mr.: Thompson was 
elected treasurer, and Mr. Tusing· said for nie to let him sign 
the checks. I thought that was funny, but they said to let 
him sign the checks. I told him all right, there was nothing 
I could do, so one day-we allowed Mr. Thompson $130.00 
salary, and the second two weeks I think we gave him $35.00 
more, so one day Mr. Thompson was in the office, and I said, _ 
'' There is an account I would like to investigate.'' He said, 
"Take my car." On the way down the battery ran down. ·J 
said, '' I will pay you for it.'' Instead of that he goes down 
and gets the car repaired and takes the bill over and Mr~ 
. Tusing O.K.'d the bill and it was paid .. Everything led nie 
to believe Mr. Tusing was running the company. Mr. Tusing 
always made · all the suggestions and he was the one who 
made the criticisms. He told me not to worry abo11:t things, 
he was . going to take ca.re of me when I got married. So 
finally it was on Tuesday Illorning, I think, I came to work 
· and all my money was lying out on the desk right in front in 
the office, .so I felt that.was strange that the money was laid 
out there when I was responsible for the money. 
page 33 } I asked him wbat was· this f He said, ''Don't touch 
· the money." I said, "I am responsible. I think 
I have a right to touch it.;' ''Don't touch a thing.'' So I 
didn't touch anything, and Mr. Thompson was there, and 
the cashi.er was in tbe back somewhere, so he said, "Put your 
hat ancl coat on, we won't need you any more this morning.'' 
I said, "I don't understand this." He said, "I am acting 
with full authority of.the Board, the Board wants me to do 1 
it and I am doing it,'' so I said, '' A.11 right.'' I never have 
, 
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had a chance to count that money. I went on out, and he 
said to come back at 12 o'clock, which I did. There was a 
marl nailed Andrews, I think, who had gotten there about 
that tmi.~, .and we had lunch together and came back, and 
they kept·on auditing and told me to come back later at 4 
o'clock,. so I came back at 4 o'clock. The next day I came to 
work and they were still auditing, and this man Andrewf: 
didn't ·Come in until 11 o'clock. Mr. Tusing was doing most 
of the auditing. He brought a .man named Lawrence over 
with him from Portsmouth, and so I was helping him check 
the list against the card'3 and titles and all, and then I think 
it was the next day we were supposed to have a meeting, so 
Mr. Thompson and I-Mr. Tusing said, "Gordon, you and 
Thompson come to the meeting-," so I said, '' All right, sir,'~ 
so we go over to the. meeting. I was going down to where 
the meeting· was and I seen the auditor leaving from the gen-
' era! direction of the building, so I got in the ele. 
page 34 t vator, went up and knocked on the door, and they 
wouldn't let us in. In a few minutes he came and 
said, ''We don't have the auditor's report yet." I thought 
it was funny, I had ju~t seen the auditor walk down the 
street near the building. He said, '' The Board will let you 
know, to report tomorrow.'' I wasn't worried about the re-
port, so we went on down and we came book to Newport News 
or Hampton, where I was living, and the next day around 1 
o 'elock in walks Mr. Tusing and Mr. Bynum, so they spoke 
to me, and he took his hat of:f.-I was up in the front offic~ 
and came on in the back, and he said, " Come in the private 
office, I want to talk to you, Gordon.'' He said, '' Gordon, we 
are going to give you the opportunity to resign." I said, 
'' Resign Y'' I said, '' I am president of this company.'' I 
says, ''When I cmne here there wasn't anything in the world 
here but an old building. Now you got $65,000.00 of my busi-
ness, and you are asking me to resign." So he had a check 
drawn, and I never have seen how much the check was for. 
He turned it on the back and said, "Sign this." I said, "I 
am not going to sign anything.'' I had turned it over real 
quick and it said, "In settlement of all claims against the 
Eastern Finance Company.'' I said, ''Joe, that is the dir-
tiest trick anybody could do to me. Yon said you knew I 
was doing business with the Old Dominion Loan Company. 
You came up there and asked me to come down 
page 35} here and live here." I said, ''If that is the way 
the Eastern Finance Company runs its 'business, 
Eastern Finance Company, Ete., v. Gordon. 39 
Charles H. Gordon. 
that is the dirtiest trick anybody could have done to them.'' 
I said, '' I built this business up, you know. I got married 
last Sunday. You knew I was g·oing with this girl.'' I says. 
'' This is a nice wedding present to take home to your wif fl 
after being married five days.'' Tears came in my eyes on 
account of I felt so bad. He said, ''You know when I was 
with the Personal I left them and went ahead and opened up 
my own business and they didn't bother me.'' He said, '' If 
you want to, you can get your old job back. You won't be 
without a· job.'' I said, "That isn't right." He talked to 
me there a while. I said, "How much money have you got 
there Y'' I think he told me he had a month's salary. I sa.id, 
· "You promised fo give me three months' salary." He said. 
''The Board sent me over to make vou this offer. You can 
go back to the Old Dominion if you want to." I said, "What's 
the reason 7'' He said-I .don't remember what he did tell 
me. He never did give me a decent answer, that's all. He 
said, "Nothing personal. I like you, but the Board sent me 
over here. It isn't a nice job for me to have to do, but the 
Board sent me over here.~' I said, '' Mr. Tusing, I don't see. 
how those men can go to bed and sleep and look people in 
the face.'' I said, '' I didn't go to the Eastern Finance Com-
pany looking for a job. You came up there and took me out 
of my office and made me these promises.'' I said, · 
page 36 } ''That is a dirty way to do anybody." I said, ''I 
have only been married five· days. I married a 
girl you knew in Hampton." I said, "It is a nice present 
to take· home to my ·wife.'' He said, '' That is the ·best we 
ean do." We had been talking privately all this time. I said. 
'' Call up and get some more information frotn the Board.'· 
He said, "I am not going to do it here." He didn't want 
anybody in the office to hear our conversation. We went 
across the street on the corner and he went in the phone 
booth, and when he came out· he said, '' The offer still goes. 
I will give you a month and a half salary." I said, "I will 
go back to the Old Dominion, but I want three months' pay." 
He says, '' That is all the Board will give yon.'' 
Q. What did he say about your going back to the Old Do-
minion Loan Company, if anything! . 
A. He told me he had been working with the Personal Loan 
Company and he said he didn't think the contract would 
stand up. I said, '' I want to go back to the Old Dominion 
job.'' 
Q. What did he say to thaU 
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A. He said, ''If you want to go back to the Old Dominion! 
you can go.'' . I had only been here three months and the 
company sent a man down here trying to get me to come 
back anyway. He wouldn't give me the money~ I said finally, 
1 
• "I don't care what you do a:bout the three_ months 
page 37 ~ you owe me, but I .want the two weeks' pay, be-
cause I am going on my honeymoon." He finally 
g·ave me two weeks pay and told. me not to come back to work 
there any more, and I didn't. I came on back later and 
called up their attorney, the man that drew up that contract, 
and he made an appointment with me, I figured they mig·ht 
pay me, and finally he agreed to see me on Friday. In the 
meantime, the Old Dominion found out I didn't have a job 
here, and they sent a man down· from Washington and he 
told me they would give me my jdb back. I told him, '' They 
have agreed to let Irie go back to the Old Dominion, but they 
won't pay me the ninety days' pay they promised~,,, So I 
went back to Portsmouth and went up to the office of thefr 
lawyer·. I told him, "They won't give me my money." _He · 
said, '' I think we can get together.'' I had taken a check, , 
one for $300.00 ~nd anoth_er for $50.00, and one of those per-
sons had an account there. The other person wa~ going to 
make a loan there, but he didn't make the loan, and he gave 
me a check for the_ money. They said, ''We will give you 
three months' pay," so I figured $210.00 a month and multi-
plied three times $210.00, but he said, ''You got to make good 
those checks.,,, I said, '' That is company business, it isn't 
personal. You owe me this money." He said, "We don't 
have to pay you, because we got your note which is endorsed 
by me." He says, "I ean sue you and get a deficiency judg-
ment and I don't have to pay you anything.'' I 
page 38 ~- said, '' If I had known I was dealing with this kind 
of people I never would have come down to work 
for you." ,That was the first time I knew Mr. Ziv had signed 
my note. I thought they were to give me, so much stock and 
I was to pay for it out of the earnings of the company. He 
said, ''I can sue you and get a deficiency judgment and at. 
tach the. money you got coming to you." I said, "If you want 
to be dirty, you can do that." I said, ''I didn't think after 
I had built you up a business of $65,000.00 you would do that. 
It looks to me like you ought to be glad to get the ibusiness 
.and let me go." Finally they said, ''If you resign the presi-
dency of the company and. sign your stock over to the Com-
mercial Exchange Bank, we will give you your original salary· 
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of $180.00." I said, "I am making $210.00. I am entitled 
to three times $210.00. '' He wouldn "t give me that. He. said, 
''You got to take out $350.00 for bad cheeks.'' I said, '' Those 
don't belong to me.'' I just came back from my honeymoon, 
I didn't have a job, and my wife-
. . 
Mr. Martin: I object to this, Your Honor, and save my 
point . 
.A. (Continuing) He hands me out three papers. I don't 
kno~ what I signed then, I was so nervous. He pulled out 
those papers, and I says, '' To get out of this bunch,'' I said, 
'' all right,'' so I went ahead and signed, and he made me 
take back the old checks, and under those condi-
page 39 } tions I signed the papers I presume he has right 
there. 
By Mr. Kearney: . 
Q. You previously had agTeed with Tusing, had youY 
A. I understood all the time I was to go back to the Old 
Dominion~ That was· the understanding I had at all times. 
Q .. Whom did you have that understanding with Y 
A_. Mr. Tusing. He told me .I could go back -to the Old Do-
minion, when I saw he was trying to get ine to resign. 
Q. Did you go back· to the Old Dominion Y 
A. I went -back to the Old Dominion. I had a job with them 
all the time when· I signed that release. 
Q. Was that part of the understanding·? 
A. That is what I understood. · 
Q. Did they understand it Y Who made the proposition? 
A. Mr. Tusing, the mail who made all the agreements with 
me. He was the onl_y one I· ever talked to over there, except 
when they had a meeting. 
CROSS EXAMINATION 
By Mr. Martin: 
Q. Well, without waiving objections, you say you don't 
know what you signed when you resigned Y 
A. I don't know the words. I know the attorney said to me, 
''You sign over this to the Commercial ·Bank and resign as . 
president.'' I was all worked up over this thing, . 
page 40 ~ and I signed the papers which h~ put before me. 
, · Q. I show you a contract made between you and 
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the Eastern Finance Comp3ny. That is your signature on it, 
is it not! 
.A. I wett-t' over to Portsmouth and they told me to sign 
this. I ~s~ 't interested in signing any contraet. .I was 
dealing m~~ to man . 
. Q; This contract was furnished here by them, and I pre-
sume it is a copy of the same one. Look at the signature. 
Isn't it an exact copy! 
A. Yes. 
Mr. Martin: We offer it in evidence, contract dated Au-
gust 31, 1940~ I will read it in a moment. 
By :Mr. Martin : 
Q. I hand yon a letter of resignation dated December 6, 
1940, and ask you if that is not your signature to that, made 
in the presence of Mr. Cross and Mr. Ziv, who signed as a 
witness! 
A. I don't know who drew this np. I say I signed it, yes,. 
under those conditions. There wasn't anything else to do. 
Q. I show you a letter dated December 6, 1940, which I 
will put in evidence with the resignation, and ask you if you 
didn't sign that letter also at the same time that you signed 
the resignation in Mr. Cross' office in the City of Portsmouth. 
A. Under the same pressure and same duress 
page 41 ~ I did sign it. 
Mr. Martin : I put them in evidence, and I will read them 
to the jury. First I will read the contract: 
'' THIS, .AGREEMENT, Made this 31st day of ~ngust, 
1940, by and behveen the Eastern Finance Company, A Small 
Loan Corporation, a corporation chartered under the laws of 
the State of Virginia and doing business in the City of New-
port News, Vir.ginia, party of the :first part; and, CHARLES 
HENRY GORDON, of the City of Newport News, Virginia, 
party -of the second part: 
WHEREAS, the party of the n·rst part is engaged in the 
small loan business in the City of Newport News and sur-
rounding territory in the State of Virginia, and has arranged 
to engage and/ or employ the party of the second part as 
Manager of its place of business in Newport News, Virginia~ 
which will result in a disclosure of the business s~crets, a.nd 
methods of the party of the first part, and an acquaintance 
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with all of its customers with the said party of the second 
part, and. it is seen that .a confidential relationship exist be-
tween the ·parties to this contract, 
' ' 
NOW, THEREFORE, In consideration of the sum of One 
( $1.00).. Dollar cash in . hand paid, the receipt 
page 42 ~ whereof is hereby mutually acknowledged: 
(1) The party of the second part agrees to faithfully and 
diligently and. tb. the best of his ability serve the party of 
the first part in his capacity of Manager, for a ter~ begin-
ning on the 1st day of 1September,. 1940, and running for a 
period of five ( 5) years, to the 31st day of August, 1945. 
( 2) The party of the second part agrees that he will. not 
engage in the small loan business on His owrl account either 
directly or indirectly or as an employee or. ass.ociate of any 
other person, corporation or. partnership eitl).er dul'ing the 
term of his employment by .tlie party of the first part. or for 
. a period of two, .(2) years from the date of the termination 
of the employment urider this contract;.withhi the_ First Con-
gressional District of Virginia, whether that termination 
shall come as a natural result of reaching the end of the term 
agreed upon in paragraph (1) one, supra, or _upon the ter-
mination of this contract for anv cause whatsoever: 
( 3) The party of the first part agrees to pay to the party 
of .the second part, as compensation under: this. coil.tract. as 
follows: The sum of ,O;ne Hundred Eighty .($180.00) Dollar~ 
per month beginning on the 1st day of Se.pteriib~r, 1940~ . 
( 4) This contract may . be tertni:hatea by th~ 
page 43 ~ party of_ the first part without. prejudice of .. _atly 
kind, if in the opinion of the stoc.kholders of thP 
party of the. first part, the :financial condition of the corpora-
tion should become such that liquidatio~ is deemed advisable 
and/or, if through change in the tax laws of the State of Vir-
ginia or tlie United States of ~erica, and/or cha'Ilge in the 
state laws regilla ting such businesses, the financial structure 
and operation of the party of the first part must, in the 9pin-
ion of the stockholders thereof, undergo change, or liquida-
tion seems advisable to said stockholders. 
(5) The engagement or employment _of .. the party of the 
second part by the party of .the first. part may J;>e terminated 
by either party upon the giving of ninety (90) days notice in 
writing of the intention to terminate same. 
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. IN WITNESS WHEREOF, the party of the second part 
has hereunto set his hand and· seal the day and year first. 
above written and the party of the first part has caused these 
presents to be .signed by its Vice President and its corporate 
seal to be hereunto affixed by order of the Board of 
page 44 ~ Directors thereof this 31st day of August, 1940. 
· (Signed) C. H. GORDON (Seal) 
EASTERN FINANCE COMPANY, A 
SMALL LOAN CORPORATION 
By (Signed) ALLEN BYNUM . 
Vice President 
(Seal) 
EASTERN FINAij"CE COMPANY 
NEWPORT NEWlS, VA. 
1940 
A SMALL LOAN CORPORATION 
Attest: (Signed) EFFIE DEY F]SHER 
Secretary 
State of Virginia, 
City of Portsmouth, t~-wit: 
I, J. M. Tusing, a Notary Public in and for the City and 
State aforesaid .do certify that Allen Bynum, Vfoe President, 
and Effie Dey Fisher, Secretary of the Eastern Finance Com-
pany, A Small Loan Corporation did sign and affix the seal 
of said corporation before me in my City and State Afore-
said. 
Given under my hand this 31st day of August, 1940. 
My .commission expires March 5, 1941. 
(Seal) 
(!Signed) J. M. TUSING 
Notary Public 
J. M. TUSING, Notary Public 
Portsmouth, Virginia. 
page 45 } State of Virginia, 
City of Portsmouth, fo-wit: 
I, J. M. Tusing·, a Notary Public in and for the City and 
State aforesaid do certify that Charles Henry Gordon, whose 
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nam13· is signed to the writing a:bove did si,gn and acknowl-
edge the same before me in my ,City and State aforesaid. 
Given. unde_r my hand this 31st day of August, 1940. 
My commission expires l\tlarc.h 5, 1941. . 
(Signed) J. M. TUSING 
N ot.ary Public 
THIS CONTRACT APPROVED BY: 
(Signed) B. ZIV . 
Chairman of the Board of Directors 
(Sig·ned) CHARLES B. CROSS, JR. 
Attorney for said Corporation.'' 
Note : Contract above offered and read to the jury was 
marked for identification Plaintiff's E·xhibit ''A.'' 
:Mr. Martfo: Letter o~ December 6, 1194~: 
'' December 6, 1940 
George Whitehurst, Cashier 
Commercial Exchange Bank 
High .Street 
Portsmouth, Virginia 
Dear Mr. Whitehurst: 
I have a note in Commercial Exchange Bank in 
pag·e 46 }- the amount of $3000. This note at the present time 
is past due. As collateral on this note I have 30 
shares of stock of the Eastern Finance Company, a tSmall 
. Loan Corporation. 
I hereby give you authority to sell this stock without the 
necessity of advertising same or selling it at public auction. 
You will therefore sell it as you see fit at private sale. 
I only reserve this one condition. That if you sell the stock 
which is collateral -security on above letter, you shall release 
me from any action for a deficiency on this note. 
Yours very truly, 
(Signed) CHARLES HENRY GORDON'' 
' 
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N ote::.'-tLe.tter above offe:r:ed in- evidence and read .to tlie jury 
was matked for ideiltificatio1i Plaintiff's Exhibit ''B"~ 
. ;, ' ·.' 
· Mr. Martin: Also lett~r of Dec~mber 6, 1940: 
·'December 6, 1940 
Board of Directors 
Eastern Finance Conipany, a Small Loai1 Corporation 
2521 \Vashington A.venue 
Newport News, Virginia 
Gentlelheri ! . . . 
- . I herebv submit my resignation as President,. 
page 47 ~ Member of Board of Directors, and Manager of 
the-Eastern Finahce Company, a Small Loan Cor-
poration. This letfar -will also -acknowledge receipt from the 
said corporation of all monies due me by the corporation un-
der contract of employment ih which I was employed as Gen-. 
eral Manager of the corporation. 
Yours very truly, 
- . ---: - \- ·,· : . , . ,•-. 
(Signed) CHARLES HENRY GORDON 
·witness: 
(Signed) CH.AS. B. CROSS, JR. 
(Signed} B. ZIV" 
._ I ! •• • 0 ·7 , 
. Note: Lettet above. off ei'ed bi . evidence and- read . to, the 
jury was marked for identification Plaintiff's Exhibit "C ''. 
RE-DIRECT EXAMINATION 
By Mr ... Kearney:- . . . 
Q~ Who wrote _the Jetter of r~signation_f . .. . 
. A. I don't know .. I never .saw that letter until I went over 
to the office and they handed m~ this agreement. 
Q. Who wrote the other letter? 
.A.. I.never saw that letter until they. handed it out. Every-
thing was cut and dried and laid out before me. 
Q. Who wrote the cohtract? , . 
.A.. I never saw the contract until a man gave it to me and 
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told me to sign it . 
page 48 ~ Q. Did you have anything to do with preparing 
it? 
.A. No, sir, I never have signed a contract before of that 
kind, and I didn't know anything about it. 
Q. Did the Eastern Finance Company do business any-
where else than in the ·First Congressional District t · 
.A. No, they make loans up to Hampton and Phoebus, and 
very seldom went up to Williamsburg and Yorktown. 
Q. Where is the bulk of the business done 1 , 
A. Right in Newport News, Hampton and Phoebus. 
Q. Newport News, Elizabeth City County! 
A. Yes, sir. 
Q. What part of the business would you say was done in 
Warwick County and Elizabeth City County1 
A. About 80%. 
RE-CROSS EXAMINATION 
By Mr. Martin: 
Q. Without waiving objections, you say you know nothing·. 
about the contracU 
A. I said I had never seen that contract before until it. 
was given to me a:bout two minutes before the meeting was 
closed over in Portsmouth, and they said; "Here is your con-
tract. Sign it." And I said to them at the time, "I am not 
interested in that contract., I am going to do my work. I 
know my business, but if that is the agreem.ent on which I 
have·to go to work, I will have to sign it." I never 
page 49 ~ saw that contract until I walked into that office 
that night. 
Q. And how long have you been in business Y 
A. In the small loan business? 
Q. Yes. 
A. Three years. 
Q. How old are you? 
A. Twentv-nine. 
Q. Didn 'f you study law Y 
A.. I did. sir. 
Q. And passed a bar ·examination f 
A. No, sir: 
Q. Where did you study law f 
A. Columbia University, catholic school, in Washington. 
Q. How long did yon stay there? 
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A. About three years· at night. 
Q. So you have had three. years at night training in law? 
A. Yes, sir. 
By :Mr. Kearney: 
Q. Where were you working at the time Y 
A. At that time I was working for· the Government and 
going to school at ni,ght. I got· my law degree by working in 
the daytime and going to sehool at night. 
By Mr. Martin: 
Q. And you did get your law degree Y 
A. Yes, sir. 
page 50 ~ Mr. Kearney: Defendant rests. 
PLAINTIFF~S EVIDENCE 
. B. ZIV, 
sworn on behalf of the plaintiff, testified as follows : 
By Mr. Martin: 
Q. Your riame is Mr. Ziv Y 
A. Yes, sir. 
Q. How old are you? 
A. Sixty-six. 
Q. Where do you live 7 
A. Portsmouth, Virginia. 
Q·. What is your connection with the Eastern Finance Com-
pany! 
A. I am Chairman of the Board of Directors. 
Q. Do you hold any office or are you just Chairman of the 
BoardY 
A. Chairman of the Board and naturally a director. 
Q. Regarding Mr. Gordon's s~parating from the compai).y 
last December, you tell us what you know about his separat-
ing in the office of Mr. Cross, I ·believe, with you and Mr. 
Gordon! 
A. Mr. Cross called me up and asked me to c.ome 
page 51 ~ to his office, that Mr. Gordon was there and wanted 
to affect a settlement according to the agreement 
the Eastern Loan Corporation had with him. I went up there, 
and Mr. Cross said, "We ought to pay him for three months 
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and seven days,'" and I agreed to it. We settled with him 
accordingly. 
Q. Did Mr. Gordon make any objection to settling on that 
basis? 
A. No, sir. 
A Juror! May I ask him a question! 
The Court: Yes. 
By a Juror: 
Q. What do you mean by three months? Do you mean three 
months that he went to work, or three months from the time 
you-
.A.. Three months from the time he sent in his_ resignation. 
Ha got paid for the time he worked up to that time, a period 
of. three months. 
By Mr. Martin: 
Q. Three months and seven days in advance Y 
A. That is right, either si~ or seven. 
Q. vV ere there checks passed, that is in your presence, mak-
ing the settlement? 
A. Yes, there were some checks there, one for $300.00, I 
think, and one for $50.00, that was held by the treasurer of 
the corporation, that was turned over to him, and 
page 52} that he accepted as part payment. 
Q. After that settlement was made was there 
anything or not said about his going back to work ·for the 
Old Dominion that he had previously worked for Y 
A. No, sir, none whatever. 
Q. When was the first you heard of that? 
A. Well, at the time of the settlement Mr. Gordon did ask 
me if I could eliminate the clause from the t;tgreement with 
reference to the two years limitation for him to go with any 
loan company in Newport News. I told him that I had no1 au-
thority to do anything like that, that the only thing I could 
tell him was to write a letter to the Board, and it would be 
taken up in due course. . 
Q. When was it that you told him that you had no author-
ity, but he could write a letter to the Board f 
'A. I told him that just before he signed the receipt., to my 
best recollection. 
Q. Who was present at that time 7 
A. Mr. Cross, Mr. Charles ·Cross. 
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Q. Who is Mr. Cross f 
.A. Mr. Cross is a la.wyer in :e'ortsmouth. Q .. .;Did you have· any authority to set aside the two-year· 
clause· in the contract, or release him from that clausef 
,4: ·l!lo, sir, I did not. 
Q. Did he ever write a letter asking to be released, so fat· 
as you know? 
A. Not so far as I know. 
Q. Since this suit was brought has he had an office any-
where near you 1 . 
A. Yes, he was right next door to tny office. 
Q. In the City of Portsmouth f 
A. Yes. 
Q. Has he come to see you since this suit was brought and 
conversed with you about the two-year clause for not doing 
business? 
A. Yes, sir, he did. 
Q. Tell the jury what he asked you f 
A. He asked me if it wouldn't be possible for me to cut 
the two years in half and just make it one year. I told him 
the· same thing, that I had no authority to do anything like 
that, but it w:ould be up to the Board ~f Directors, for hint to 
write a letter to the Board. · 
Q. Well, you say the Board of Directors. Have you the 
names in your head T. 
A. Yes. Mr. Tusing here is one, and l\fri Charles Cross1 Sr. Q. Is Mr. Cross, Sr. the lawyer's father?, 
A. Y~s, sir, and I a~ on the Board, and Mr. Allen Bynum, 
and Mrs. Effie Dey Fisher. 
· Q. Is anybody authorized to abolish the two-
page 53 ~ year limit except the Board Y 
.A.. No, sir. 
Q. Is anybody in the corporation authorized to release him 
from that two-year limitation except the Board of Directorsf 
A. No; never wa.s, 
CROSS EXAMINATION 
By Mr. Kearney:. , 
Q. ,Vhen was this company o~ganized, Mr. Ziv Y 
A, I think it wa.s in October;-----I have no exact reoollectioil-
1940. 
Q. Were you one of the original incorporators·T 
A. Yes, sir. 
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Q. Did you send Mr. Tusing-were you one of the gen+le-
men who sent Mr. Tusing over to the Old Dominion Small 
Loan Company in Newport News to secure the services of 
Mr. Gordon T 
A. No, sir, I never did. 
Mr. Martin: In order not to interrupt, I save the point to 
the introduction of testimony along that line as to what hap-
pened before the contract. 
By Mr. Kearney: . 
Q. Y. ou didn't know he was going over and talk to Mr. 
Gordon and get him to open your office for you in Newport 
NewsY · -
page 54 ~ A. No, I didn't know it. 
Q. ·when was the first knowledge you had of 
·thaU 
A. That was just a short while before the company was 
organized, probably three or four days before !knew. · 
Q. Before you knew they had been over to see Mr. Gordon? 
A. I don't know who went to see Mr. Gordon-before I 
knew Mr. Gordon would be associated with the company. 
Q. How long 1=lefore you knew Mr. Gordon was going to be 
associa.ted with the company had you consulted and conferred 
with Mr. Tusing and the other gentlemen with regard to 
forming this company? . 
A. Well, I haven't taken any direct active part in it. Mr. 
Tusing really was the man, as far as I was concerned and 
kept me advised. · 
Q. Mr. Tusing had full authority to act as far as you were 
concerned? 
A. Well, I don't think Mr .. Tusing· had any authority to act 
without it was accepted by the Board of Direc.tors. 
Q. You said :M:r. Tusing was the man you depended on to 
keep you advised T 
· A. Well, as an individual. 
Q. As an individual or as an incorporator of this company 1 
A. No, not as an incorporator. 
Q~ That was what you were interested in, wasn't it, this 
company? 
page 55 ~ A. I was interested in the company after it was 
organized. 
Q. You were interested in organizing it, weren't you? 
Weren't you one of the incorporators 7 
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A. Yes, I w:as one of the incorpoi~ators, but I haven't 
taken any active part in it. 
Q. Didil. 't you subscribe to its stock? 
A. I did. 
Q. Before the company was organized? 
A. Tha.t is right. 
Q. You don't think the company came into existence until 
October, 1940? 
A. I don't know the exac.t date, hut I think that is about 
it-maybe a month before, I don't know. 
Q. Who was the man who was acting for the company in 
coming over here and securing the services of a man to man-
age the office in Newport News, getting the location over here? 
Who was the man that did all that for tbe company! 
A. Well, to get the location I think Mr. Tusing, Mr. White-
hurst and myself came down here and looked over the loca-
tion. · 
Q. Did you get one 7 
A. Yes, sir. 
Q. Did you pick out the location 1 
.A.. I helped to do it. 
page 56 ~ Q. Did you get the lease for the property 0/ 
.A. No, I didn't get the lease· for the property. 
Q. As a matter of fact, Gordon g·ot'the lease, didn't he, for 
this property T 
A. To. the best of my recollection, I asked him to go and 
close the lease up. 
Q. Who came over on that occasion? 
A. Mr. Whitehurst was the cashier of the Commercial Ex-
change Bank, and Mr. Tusing, and myself. 
Q. All right, now, you all wer~ given full authority to em-
ploy a man, were you 7 
A. Employ a man Y 
Q. Yes. 
A. The employing of the man wasn't taking place. 
Q. Who was that up to? 
A. That was up to the Board of Directors, I should think. 
Q. Did Tusing have authority to go and get a man? 
.A.. I don't really know whether he did or not. 
Q. Did Tusing get him and bring,him over there, Mr. Ziv? 
A. Tusing recommended him, as far a.s I know. 
Q. Did Tusing hunt him up and bring him over to you all! 
A. I don't know what he did. He recommended this man. 
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Q. Were you.at Mr. Whitehurst's apartment when they had 
a meeting up there t 
A. Yes. 
page 57 } Q. You were there then l 
A. Yes. 
Q. Did you lmow that Mr. Tusing crone over here on the 
29th of November to g·et Mr .. Gordon'.s resignation! · 
A. N.o, I didn't know that. . 
Q. You didn't know anything about thaU 
A. No, sir. · 
Q. Did the Board send him over? 
A. Well, I know this,.that we had arranged with the Mor-
ris Plan Bank here in Newport News to rediscount our paper 
and allow us so much loan on the security, and the report 
came to us, that the _M:orris Plan Bank began to question the 
line of security, whether they should continue to make us 
loans or not, and we authorized Mr. Tusing to get a certified 
public accountant to go -and look into the matter, and upon 
the report of the public. accountant we decided that Mr. Gor-
don was not the man for this corporation to have as its man-
ager. · 
Q. Well, now, where did you get the report from the Mor-
1is Plan Bank about their not being willing to discount any 
further paper Y Whom did you get that report from! 
A. Well, now, I coulcln 't say exactly who they got it from, 
but I think that was at a meeting of the Board of Directors. · 
Q. Who brought it up T 
A. I wasn't at the meeting, is my recollection. 
page 58 } Q. Will you look at the minutes and tell me? 
Mr. Martin: We have them here. They 1are at the disP.osal 
of counsel. 
Mr. Kearney: I want him to examine them and "tell me. 
Mr. Martin: He has been in the hospital about a g-ravel 
complaint recently is the reason I would like to relieve him 
and be as easy oil him as we can. 
Bv Mr. Martin: · 
.~Q. Do you have ·anything to do with keeping the minutes, 
Mr. Ziv? 
A. No, sir, I haven't, but there is the minutes right here 
that covers it. These minutes are dated November 28, 1940. 
It says in here the finance committee reported that they were 
dissatisfied with the manner in which Mr. Gordon was con-
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ducting the business in Newport News, and they recommended 
that the _,cgtnpany authorize the dismissal of ]\fr. Gordon as 
general lllanager. 
Q. That :is on Page 58 of the Minute Book °l 
A. Page 85. 
By Mr. Kearney: . 
Q. Who was the chairman of the finance corrµnittee f 
A. I think Mr. Tusing was the chairman, I am not sure of 
that. 
Q. Now, this is the meeting of November 28th Y 
page 59 ~ A. That is right. 
Q. And it shows present at that meeting was 
Mr. Allen Bynum, Mr. Charles H. Gordon, Mr. C. B. Qross, 
Mr. Charles B. Cross, Jr., and then his name is stricken out, 
Mrs. Effie Dey Fisher, Mr. J. M. Tusing, Mr. B. Ziv and Dr. 
Louis B. Zivf 
A. That is right. 
Q. (Reading) "1\fr. Gordon, president of the corporation, 
reported that the outstanding loan balance at the close- of 
business November 25, 1940 was $64,325.94. '' 
A. That is correct. 
Q. ''At this point Mr. Gordon left the meeting.'' Why did 
he leave? · 
A. I don't know. 
Q. Were you there f 
A. Yes, my name is on here as being present. 
Q. Well~ were .you there f 
A. Yes. 
Q. You had Mr. Cross, Jr.'s name on there as being a di-
rectorf 
A. That is an error, because he is not on the Board. 
Q. I asked you why Mr. G-0rdon leftY Did you all hold a 
star chamber meeting after he left f · 
A. I think that ought to be applied to Mr. Gordon to an-
swer, not me. 
Q. You don't know why he left? 
A. I have no . recollection. 
page 60 ~ Q. Do you know why he did leave before the 
meeting was over? 
A. It may have been that he may have been in a hurry to 
get away. · 
Q. Well, the finance committee reported they were dissat-
isfied· with the manner in which Mr. Gordon was dvncuting 
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the business in Newport News, and they recommended that 
the company authorize the dismissal of Mr. Gordon as gen-
eral manager. Was that authorized Y 
A. Correct. 
Q. Well, now, were the accounts shorU 
A. Well, I am not prepared to state. I think the certified 
public accountant could very well .cover tµa.t. 
Q. You don't know whether they were or not? 
A. No, sir. 
Q. (Reading) ''Upon motion of Mr. Allen Bynum, sec-
onded by Mr. Joseph M. Tusing, the finance committee was 
authorized to seek the resignation of Mr. Charles H. Gordon 
as general manager of the company's affairs in Newport 
News, Virginia, and to make such settlement with Mr. Gordon 
for salaries in lieu of notice as they should deem proper in 
their discretion, and that they should substitute Mr. R. L. 
Thompson as acting manager as soon as possible.'' Who was 
chairman of the finance committee! 
page 61 ~ A. Well, I don't know. You can tell as much 
with the minutes as I can. · 
Q. Do you know who is chairman of that finance commit-
tee? 
A. Now, I think Mr. Tusing is. 
Q. Who was chairman of the finance committee at that 
time? · 
A. Well, I can't say that now. 
Q. Who is president of the company now? 
A. Mr. Tusing is. 
Q. Who is general manager of the company now 7 
A. Mr. Thompson. 
Q. Does Mr. Thompson have full authority, or is he subject 
to Mr. Tusing's operations and maneuvers? 
A. Well, I don't know as he is subject to Mr. Tusing's 
operations and maneuvers, but Mr. Tusing has a supervisory 
authority over that office. 
Q. He is the supervisor of that office and you all author-
ized the finance committe~ here to seek Mr. Gordon's resig-
nation as general manager? 
A. That is what the minutes sav. 
Q. Are the minutes correct Y .. 
A. ·Sure. 
Q. Why do you sa.y that is what the minutes say? Are you 
trying to be funny? . 
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page 62 ~ A. Oh, no, I am not, sir. 
Q. I didn't know whether you were· trying to be 
funny or whether the minutes were correct, or whether you 
wanted to change the minutes, or whether you backed the 
· minutes up. Do you do that? · 
A. They are approximately correct. 
Q. They are approximately correct? 
A. Yes. 
Q. Have you seen them before? Ha.ve they been changed 
for the purpose of this case here today~ 
A. Well, I wouldn't think that. 
Q. Well, do you know T 
A. I know they haven't been changed. 
Q. How do you know that, when you don't know about the 
other thin~ in there? . 
A. All these names here you see, directors, are people of 
high standards, and they wouldn't think about doing any-
thing of that kind. 
Q. 'They wouldn't. think about that? 
A. No. 
Q. Well, now, I wouJd like you to look over here and tell 
me about the question I asked you with regard to who gave 
you the report that the Morris Plan Bank wasn't willing to 
.discount any further paper? 
A. I am not prepared to say that. 
page 63 r Q. Well, do you know whether you got any such 
· report in that meeting or noU 
A. I· have a recollection of that report coming before the 
Board of Directors. 
Q. Will you look in the Minute Book and show me if it is 
in there, and if it was kept out of the minutes, and if so why 
it was kept out 1 
A. If you will give me time to do it. 
Q. You take time to look them over and show me where it 
is in there, and if it isn't in there tell me why you all left it 
ouU 
Mr. Martin: I submit the witness ought not to ·be made to 
· read these minutes. There are lots of --minutes here. .Coun- · 
sel can read them if he wants to. 
· The Court: Can we expedite this matter in any way? 
Mr. Kearney: Yes. He has testified the reason they were 
dissatisfied with Gordon's operation there was because it 
came to them that the Morris Plan Bank would not loan them 
any more money on the paper, rediscounting. I want to know 
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where it is in the minute.s, if that report was made at the 
regular meeting, and if it isn't, why it was left out. 
The Court: It must be in a very small compass. 
Mr. Martin: He also said there was a report from the ex:-
pert accountant. I have the report, if you want it. 
· page 64 } The Witness: I can't find it here reeorded in the 
minutes, but I have a recollection that t4ere is 
something said about it. 
Bv Mr. Kearney: 
"Q. You don't find that reported in the minutes that the 
Morris Plan Bank had· stated that they would not discount 
any more of your pa pet Y 
A. I didn't say they were not going to discount any more 
of our paper. What I heard was that they were dissatisfied 
with the class of securities, the class of securities we were 
trying to borrow on. . 
Q. Did they ever stop lending you on the securities Y 
A. Well, -right after _tha t we made a change in the manage-
ment and everything went along thereafter real smooth. 
Q. You don't mirid answeriµg my question, do you? 
A. Not a bit. · 
Q. Did they ever stop lending you money on the securities 
that you offered them? 
A. Not that I know of, but-
Q. Now, you say you can't find in the minutes anything 
about this alleged report from the Morris Plan Bank that 
they were not satisfied with the c.ollateral you were giving 
them Y You can't find that in there? 
A. No. 
page 65 ~ Q. Now, were you in Baltimore on January 29th 
of this year, Mr. Ziv? 
A. Yes. 
Q. Did you call up Mr. Gordon t 
A. I did. 
Q. Did you tell him that he had better drop his defense in 
this case, tha.t if he didn't you were going to blacken his 
character and make it so he couldn't continue in business 
anywhere? 
A.· I said no such thing. 
Q. What did you say to him? 
A. Well, I did talk to him on the phone, and Mr. Gordon 
and I were always on friendly terms. 
Q. Why did you call him Y 
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A. Because I had nothing to do innnecliately at the time. 
Q. You .knew you had :filed this injunction proceeding 
against hµu to keep him from following his business in this 
district, <li.dn 't you f 
.A. Yes. We were friends just the same. 
Q. You were over here on January 11th, weren ''t you, to 
testify if necessary when the preliminary injunction was set 
for a he a.ring, weren't you Y 
A. That is correct. . 
Q. Then on January 29th you were in Baltimore, and you 
felt so friendly with Mr. Gordon that yon called him up Y 
A. I did~ 
page 66 r Q. "'Wby did you call him Y 
A. Just a friendly call. I had nothing else to do. 
Q. Why did you tell him to drop this suitt 
A. I want to assure yon I hadn't made a trip to Baltimore 
for that purpose. 
Q. Why did you call him and ask him to drop his defense 
to this suit f 
A. I just spoke to him in a general way. I didn't tell him 
exactly to drop his def ens~. 
·Q. What did you tell him? 
A. Nothing·. In fact, he brought it up to me about his suit. 
Q. Wbat did you tell him? 
A. Nothing. I told him I thought he had nothing to stand 
on, he might just as well drop it. 
Q. Didn't you tell him if he didn't drop it that you were 
going to bring up some things that were going to be very.em-
barrassing and damaging to him f 
A. I have no recollection. 
Q. And would do him more damage in the future °l 
A. I have no recollection of telling him that. 
Q. Did you tell him that? 
A. I say I have no recollection. I don't think I did. 
Q. You haven't any recollection about it f 
page 67 } A. No, sir. 
Q. Will you tell the jury just what you told him f 
A. I can't say that I did. He and I just talked on friendly 
terms and that was all. 
Q. How long did you talk with him? 
A. Maybe a couple of minutes, ~o or three minutes. 
Q. Then you came back to Portsmouth, and you say he was 
in business next door to your business. What business haive 
you there! 
- - I 
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A. Insurance office. 
Q. You say be came in there and asked you about cutting 
fuet~e~~Ht · 
A. Yes. 
Q. Did you· agree to thatY 
A. No, sir. · 
Q. When was that, Mr. ZivY 
A. I guess it is· a couple of months or so ago. 
Q. Who else was in there besides you Y 
A. No one else but he and I. 
Q. Just you and he Y 
A. Yes. In fact, he used to call in my place frequently. 
Q. Did you ever go in his place there t 
A. I think I did. 
Q. Now, is there anything· in those minutes that 
page 68 ~ you can find, other tha.n the minutes of November 
28th, that raises any complaint about the way Mr. 
Gordon was managing the business over there 7 
.A. No. 
Q. Did you or your Board authorize Mr. Tµsing to put Mr . 
. Thompson over there as assistant manager! 
A. Yes, sir. 
Q. Did your Board authorize Mr. Tusing to put Mr. Thomp-· 
son over there as manager upon Mr. Gordon's discharge? 
A. Well, I think that was the action of the Board; the 
Board voted on it. 
· Q. You think the Board voted on it Y 
.A. My best recollection. 
Q. You don't know who was chairman of the finance com-
mittee, do you, that authorized him to secure Mr. Gordon's 
resignation under the best terms possible Y . 
A. My ·best recollection, I think Mr. Tusing has always had 
the financial supervision. 
Q. Is there any record there in the minutes that the Board 
sent Mr. Tusing over early one morning before the office of 
the Eastern Finance Company was open, and had him .open 
the safe and take all the monev out and count iU 
A. Well, I don't know. I l1aven 't read the minutes to that 
extent. 
Q. Did you know he was going to do that 7 
page 69 ~ A. No, but .be was authorized· to investigate the 
office. I didn't know just what he was going to do. 
Q. Re had full authority to investigate the business Y 
A. Yes. 
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Q. He had full authority to make any change that was 
necessary? 
A. No, not without the action of the Board. 
Q. I thoug·ht you gave the finance committee that authorityf 
A. Well, if it wa.s, it would be so in the minutes. 
Q. You haven't got that about the Morris Plan Bank in 
the minutes, as I understand you, about the action of the Mor-
ris' Plan Ba.nk in the minutes? 
A. Well, Mr. Kearney, 'as a business man you know that 
many thing·s come up~ 
Mr. Kearney: Wait a minute. I want you to answe1 the 
question~ I don't want you to argue with me. I am willing 
to argue with you or your counsel at any time that is proper. 
Now, I put to him a question that is perfectly plain and he 
can answer it, and he is not supposed to argue with me about 
that, and you ought to know about that as well as I do. 
The Court: If it is not in there and he knows why it is not, 
he can explain it. 
page 70 } The Witness: There is no argument about it. 
Many things occur at a directors' meeting that is 
not always recorded. We came to the conclusion that Mr. 
Gordon was not the right man. If he would have been the 
right man, we would have been glad to have him today. 
By Mr. Kearney: 
Q. But you don't want him to work for you, and you don't 
want him to work for anybody else either? 
A. We paid him, Mr. Gordon drew a salary from us for 
three months, I think he could afford to lay off a little while. 
Q. You think two years is all righH 
A. Yes. He thought so, too, when he signed the agreement. 
Q. We will let the jury dec.ide that. Mr. Ziv, who is chair-
man of the finance committee? 
A. At the present time, I think Mr. ·Tusing is chairman of 
the :finance committee. 
Q. Who was in November, 1940? 
A. As far as I know, Mr. Tusing always had the super-
visory authority of the finances of the Eastern Small Loan 
Corporation. 
Q. Isn't it a fact you were chairman of the finance com-
mittee in November? 
page 71 } A. I never was. I am_ chairman of the Board of 
Directors. · 
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Q. Were y'ou a member of the finance committee? 
A. No, not that I know of. 
Q. Who wrote this letter here of December 6th Y 
A. I don't know. It is signed by Mr. Gordon, as far as I 
can make out. I don't know who wrote it. I witnesses Mr. 
Gordon's signature. 
Q. Who wrote that one t 
A. I don't know who wrote it. 
Q. You were not there when it was written Y 
A. Evidently not. 
Q. You don't know anything about who wrote it 1 
A. No. 
Q. You don't know anything about who wrote that, 
A. The signature or the letter? 
Q. The letter? 
A. I don't know who wrote it. 
Q. When did you sign it? 
A. I signed it-witnessed it in Mr. Cross' office. 
Q. You stated that Mr. Gordon wanted to write a letter to 
the Board of Directors as to whether they would waive the 
two-year period, that you would be _glad to take it up? 
A. I didn't say Mr. Gordon wanted to write a letter. I said 
I suggested to Mr. Gordon that it would be the 
page 72 } only way for him to do, and no one suggested-
Q. And you never have· seen any letter? 
A. No, not that I know of. ' 
Q. That you lmow on 
A. No. 
Mr. Martin: Some minutes were referred to. I wish to put 
in evidence formally the following minutes. 
Note: Minutes of November 28, 1940, above offered and 
received in evidence are included in the papers in this case. 
Mr. Martin: And I put in certain extracts from the meet-
ing ·on Page 87 of December -19, 1940. 
Mr. Kearney : I think you had better put it all in. 
Mr. Martin:- All right, I W?-11 put it all in. 
Note : Minutes of December 19, 1940, a,bove o:ff ered and re-
ceived in evidence a.re included in the papers in this case. 
Mr. Kearney: Before you put those in, we would like to 
--, 
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know who,:prepa.red them and where the original notes were 
. · .that they were prepared from. I don't think coun-
page 73 ~ sel ought to read in those minutes which are at va-
. riance with the testimonv in this case. 
The Court: I think the witness said they were approved by 
the Board of Directors~ 
Mr. Martin: My friend put in-
The Court : The first set of minutes that were put in were 
limited. The second set- . 
Mr. Martin: The second set he read a part <,>f, and then I 
said I would put in certain extracts from it, some of it seemed 
to ~e not to concern this. c~se, and he asked me to put all of 
it in, which I did. 
Mr. Kearney: I didn't ask you to put it all in. I said not 
to read· any sta.tements or any papei·s so it would give it a 
different meaning to the jury. The attorney hasn't a right 
to bring this in and read it to the jury. I can object to it 
going into evidence at. any time it is proper to object, and 
this is the proper time· to object. vV e ask that the book be 
withdrawn and the1 proper person produce t];ie book. Counsel 
didn't _have anything to do with preparing these minutes, I 
don't believe. 
Mr. Martin: I can pick a page out and put it in. It would 
be easier to read it to the stenographer than to detach it from 
the book. Opposing counsel examined Mr. Ziv re-
page 7 4 ~ garding that book in various particulars. 
Mr. Kearney: That is true. 
Mr. Martin: And read from various parts, including both 
of those I read from, I believe. 
The Court: Mr. Ziv identified that. 
Mr. Martin: Yes. 
The Court: I ·will· clenv the· motion. 
Mr. Kearney: We except 
WALTER A. EDWARDS, JR., 
sworn on behalf of the plaintiff, testified as follows: 
' 
By Mr. M~rtin: 
Q. Please sta.te your name and where you live? 
A. Walter A. Edwards, Jr.; Norfolk, Virginia. 
Q. What is your profession? 
A. Certified Public Accountant. 
Q. How long have you been living in Norfolk Y 
A. All my life. 
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Q. And how long have you been in business as a certified 
public accountant Y 
A. I have been practicing accounting since 1926 
page 75 } and as a certified accountant si~ce 1929. 
Q. Were you called upon some time in October 
or November, 1940, to look over the Newport News office of 
the Eastern Finance Company and .see the situation there Y 
A. I was. · 
Q. Did you see iU 
A. I did, sir. 
Q. Did you make .a report ·of November 28, 1940, after, you 
had made some inspection Y 
A. Yes, sir. 
Mr. Kearney: We object to that. Let him testify rather 
than to follow a written statement. 
Mr. Martin: Here is · the statement that the accountant 
made, upon which the corporation acted. I want to show it is 
the genuine statement he made to the COII1:pany. 
The Court: He may testify to the facts· in that statement. 
He may use the statement and refer to it, if he wants to. 
Mr. Martin: I want to show that is the identical paper de-
livered to Mr. Tusing and the corporation, because even if 
this paper was erroneous, which we do not think it was for a 
moment, that they acted upon this paper. Here is a report 
ma.de by a certified public accountant to the cor-. · 
page 76 }· po'ration, and the corporation then was all ready 
· to get Mr. Gordon to resign. 
The Court: Well, the way this thing appeals to me, ther·e 
might be certain conditions under which it would unquestion-
ably be pertinent, but that is not the issue here, whether or 
not as a part of the consideration of the defendant's resigna-
tion that he could go ba~k to the Old Dominion. 
Mr. Kearney: That is rig·ht, but they have brought in the 
fact that they tried to put him out suddenly without any no-
tice. I objected to the evidence, but Your Honor-
The Court: I know you did, and I want to confine it as far 
as possible to the issue. The witness may testify that he pre-
pared a statement. "What you object to is the statement 
going inY 
Mr. Kearney: Yes, I object to the statement going in, and 
I challenge what counsel has had to say about this paper 
b_eing delivered to the company and that they acted on it, be-
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cause there is nothing in those minutes that says so, and I 
ask that it be pointed out. . 
The Court: I don't think it would be necessary that it goin 
the minutes. . . 
Mr. Kearney: ,v-ell, they say it was brought to 
page. 77 ~ them and they acted upon the report. 
Mr. Martin: I read a moment ago November 28, 
1940, the same date as this report, "The finance comniittee 
reported that they were dissatisfied with the manner in which 
Mr. Gordon was conducting the office in Newport News, and 
they recommended that the company authorize the dismissal 
of Mr. Gordon as general manager." ~ 
Mr. Kearney: There isn't anything· in that about this. 
Mr. Martin: They don't have to do that. Mr. Tusing said 
this was unsatisfactory. He doesn't have to put anything in 
the minutes about the report and file it in the minutes. 
Mr. Kearney: Co-qnsel made the statement that this r~port 
was delivered to the Eastern Finance Company and brought 
to their attention, and that they acted on it. That is what 
he said when he offered it, and the minutes failed to disclose 
any report from this certified public aceountant was ever 
brought to their attention. I have no objection to this ce1~-
tified public accountant testifying a:botit any shortage Mr. 
Gordon had or any irregularities over, but I object to him o·r 
· any other witness coming in here and reading a 
page 78 ~ statement to this Court, and that is what they are 
trying to get him to do. If there is any shortage 
of Mr. Gordon's there, we want it brought out, because that 
is the insinuation that they have placed against this man, 
and we want to clear it up. We want this accountant to tes-
tify wheth.er there is any shortage or ever was. 
Mr. Martin: Minutes are not supposed to carry details of 
all matters at all. It is _only to show what was done from 
time to time by motions, and not even to show the reasons or 
data they acted upon. This we submit is entirely relevant, 
especially in the light of the evidence that was put in on the 
other side. 
The Court: With reference to the evidence itself, I am not 
attaching so much importance to the objection made by Mr. 
Kearney, as to the objection that under the issue it may not 
be pertinent. ·That would be my reason for withholding it, 
and not the reason suggested ·by Mr. Kearney. I do not think 
that the report need be in the minutes, or need be referred to. 
Mr. Kearney: That was the reason they said they wanted 
to put it in, that it was the repo·rt they acted on. 
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The Court: I understand, but that did not have! to be incor-
porated in the minutes. I do not think it is perti~ 
page 79 } nent to the issue. There has been t~stimony' that 
has come in over objeetion with reference to what 
was placed there, and if the witness is going to be permitted 
-if there is no objection to his testifying· as to what is in the 
report, then I should let the report go in. 
Mr. Kearney: We object to the report going in, and we ob-
ject to the witness testifying about that. 
The Court: That is another matter. I do not think it is per-
tinent to the issue. 
Mr. Martin: We submit that it is very pertinent to the 
issue. . There was testimony put in hy the defendant, they 
said they discharged the man after he was newly married, 
and we want to show we had good reason for it by reason of 
information- • 
The Court: You have proved by Mr. Ziv that a report came 
in upon which they acted. 
Mr. Martin: I haven't proved what the report says. 
The Court: I am not so concerned with that. I am not as-
suming that the report is favorable. I do not know, of course. 
Mr. Martin: We will let Your Honor see the report, if you 
think you would like to see it. 
The Court: What do you want to ask him nowt 
Mr. Martin: I want to ask him if this is the gen-
page 80} uine report he sent and delivered to Mr. Tusing. 
, The Court : All right, you may ask him that. 
Mr. Kearney: I want to note my exception. 
By Mr. Martin: 
· Q. Look at this paper dated November 28, 1940, and state 
whet4er that is the genuine report ma.de by you, signed by 
yo'Q., and delivered to Mr .• J. M. Tusing, of the F'inance Cor-
poration, who sits here T 
A. It is. 
Q., Was it a genuine and true report, as far as you could 
tell by your examination 7 
A. It was. 
Mr. Martin: I offer it in evidence and will read it to the 
jury. It is on the letterhead of Walter A. Edwards, .Jr . ., Cer-
tified Public Accountant., Norfolk, Virginia. 
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Mr. Kearney: Did Your Honor bold th.at he may introduce 
thaU · -1· 
The Court\·~ Yes. 
Mr. Kearney: We except. 
Mr.. Martin ( (Reading} 
"Mr. J. M. Tusing 
c/o Portsmouth Finance Corporation 
603 High Street 
Portsmouth, Virginia 
page 81 ~ In re.: Eastern Finance Corporation 
Newport News,. Virginia 
Dear Mr. Tusing: 
Pursuant to your instructions i have checked the bank ac-
count and cash account of this fi:rm for the period August 31 
to November 25, 1940, inclusive, and I find that all funds as 
refleeted by the daily reports have been properly accounted 
for and the balances of both cash on hand and cash in •bank 
at the close November 25, 1940, or as per report of that date. 
No responsibility attaches to the writer for the validity of 
loans made by the management since inspection of the ac-
counts ·and supporting papers wer·e not within the scope of 
my engagement, 
A great number of petty cash vouchers were not receipted 
and in rare instances only has the manager approved the 
petty cash tickets in aceordance with his instructions. 
In :five instances, particularly the report of September 10, 
1940, no receipts of any character were found to ·support these 
expenditures . 
.A. complete Schedule of the petty cash tickets, alluded to 
above, is appended hereto so that yon may have the infor-
mation before you, and take the necessary steps to rectify this 
condition. 
page 82 } While I did not inspect the notes and support-
ing loan papers, including of course, the applica.-
tion forms :required of the borrower, it is my observation 
that a general laxity prevails and has prevailed in lending 
the·. funds of this company and since continuance of this prac-
tice will lead to enormous bad debt losses in that reasonable 
steps to safeguard tbe company's interest have not been 
taken, it is my recommendation that the present manage be 
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dispensed with at the earliest possible moment, consistent 
with the wishes of the Board of Directors. . 
Respectfully submitted, 
(Signed) W AL'l1ER ... !\.. EDWARDS, JR. 
WAE:B · 
EASTERN FINANCE COMP ANY 
Newport News, Virginia 
September 25, 1940 
SCHEDULE OF . EXPENDITURES NOT SUPPORTED 
BY RECEIPTS: 
Report 9-10-40 
C. H. Gprdon--Trips to Portsmouth; Va. 
General Expense 
Salaries and Wages-Typist 
C. H. Gordon-Merchant Contract Work 






page 83 } RECEIPTS NOT REFLECTED ON REPORT 
9-28-40 C. H. Gordon-Travel $ 2.00 
RECEIPTS NOT PROPERLY COMPLETED 
9-25-40 Returned Postage 
Do. Travel-C. H. Gordon 
Do. C. H. Gordon .M. C. Work 







10-8-40 Return Postage 
10-9-40 Wax 
10-10-40 Return Postage 
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110-17-40 Return Postage 
10-18-40 Do. -
10-21-40 C. H. Gordon-M. C. 
10-21-40 Tickets-Firemen's Hallowe 'en Ball 








Note: Report above offered and received in evidence was 
marked for ·identification Plaintiff's Exhibit "D ". 
page 84 ~ By Mr. Martin: 
Q. Mr. Edwards, as an accountant examining the 
matter, did you have anything against l\fr. Gordon in any 
way! 
A. Not a thing· in the world. I never seen the gentleman 
before the morning I went in there on this engagement. 
Q. I ask you if you have ever seen this pa.per marked at the 
top l'NOTE" and apparently signed "Sears Roebuck" and 
'' Montgomery Ward'' f 
A. I saw this in the office of the Eastern Finance Company. 
It is not a note properly completed by the applicant. I 
wouldn't lend any money on it. 
Mr. Kearney: What did you say? 
The Witness: I..,say it is not a properly completed note. J 
wouldn't lend any money on it. 
Mr. Martin: I put it in evidence, may it please the court. 
Here is the note on a printed form. 
Note: Note above offered and received in evidence was 
marked for identification Plaintiff's Exhibit ''E". 
A Juror: Haven't you two men in the Shipyard by that 
name? 
page 85 ~ 
Mr. Kearney: I don't know. 
A Juror: There are two drillers, colored people. 
CRlOS:S EXAMINATiON 
By Mr. Kearney: 
Q. Who got you to go over and make this audit, Mr. Ed-
wards? 
, A. Mr. Tusing. 
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Q. When did he ask you to go over and make it Y 
A. On Saturday he communicated with me, Saturday b~-
fore we went over on Wednesday morning, Saturday after 
Thanksgiving, which I think was the 25th of November. 
Q. Did he tell you why he wanted you to go over Y 
A. He did not. He told me he wanted an audit made. 
Q. Did he tell you he had taken a man over there by the 
name of Thompson to take his place, that he wanted to get 
ground~ to discharge Gordon on? 
A. He did not. 
Q. Now, Mr. Edwards, counsel has made a considerable 
mountain out of a mole hill here. You got this out of a file, 
didn't you Y • 
.A. I did not. It was gotten out of the file. 
Q. What did you do with the file Y 
A. I didn't get it out of the :fiie. 
Q. Who got it out for you, Brother Tusing? 
.A. I don't know whether Mr. Tusing, Lawrence or Thomp-
son got it out. All of us were cheeking. They 
page 86 } were going over the :file papers. I was going over 
the checks and receipts. 
Q. Did you take that to be a forgery of Montgomery Ward 
and Sears Roebuck T 
A. No, I don't know. My opinion would prevail on that. 
It is evidently improperly completed. ' 
Q. Wasn't this taken out of a man's file, who was a bona · 
fide applicant for a loan? 
A. I don't know about that. 
Q. Did you find out if they had fo1~ms showing where the 
borrower or the prospective borrower had been previously 
employed? 
A. Yes. 
Q. In that application form 1 
A. Yes. 
Q. Didn't you find out that was what happened hero, the 
man had simply written down where he was previously em-
ployed instead of signing his name there? 
A. I couldn't testify to that. 
Q. Did you find any credit entered on the books where the 
Eastern Finance Company was supposed to have loaned to 
Sears Roebuck and Montgomery Ward $50.00? 
A. Not that I am aware of. 
Q. Did you have any difficulty in .determining this man had 
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. .simply put his previous employer down there in- · 
page 87 ~. stead. of signing his name Y · 
. :· ~: I can still only answer your question to me 
it is an improperly completed note. . · 
Q. Was the·re a note signed by that borrower while you 
were there, completing the transaction Y 
A. Not while I was there, no, sir. 
Q. Was 'there one in the file Y 
. A. I can't testify to that, sir. 
Q. Who got the file out Y 
A. I still tell you I don't know whether Mr. Tusing or Mr. 
Lawrence or Mr. Thompson. 
Q. Whose file did they come out of$ 
A. I couldn't tell you that. . 
Q. Why didn't you put that-in your report! 
A. My report covers several notes that I didn't go over 
and pass on the credit papers or the amounts. 
· Q. Did somebody bring this out a.lid show it to you Y 
A. I saw several items of a questionable nature, sir. 
Q. Did ·they brin.g this out and show it to you T 
A. I tell you I saw it. 
Q. Was there anything questionable about that? 
A. Yes, to my mind it is questionable. Here is a note on 
· which a loan was allegedly made. 
Q. To whomf 
· A •. I can't testify to whom, because I haven't got the name 
here. 
page 88 ~ Q. That came out of a file, didn't it, the signed 
application Y · 
A. I believe it did. 
Q. The man's name was there Y 
·A. Yes. 
Q. And his previous place of employment was shown f 
A. So far as I know. it did. 
Q. Is that an unusual mistake to happen in a small loa~ 
business that had gotten $65,000.00 worth of loans in les~ 
than three months Y 
A. To my mind the manager of a finance company or any 
other business making a loan for a piece of paper as col-
lateral or security for that loan, made like this, then there is 
something wrong. . 
Q. You don't think they ever make a mistake? 
A. Oh, yes, they make mistakes, but that is not a properly 
completed note, sir. 
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Q. I say that is apparently just a mistake there. 
A. You are asking me-
Q. You made an examination, didn't you. 
A. Your Honor, let me read that letter-
Q . .Suppose you answer my questions. You made. an exami-
nation, didn't you 7 · 
A. You will not let me answer your question in my way. 
Q. I will let you answer my question in your 
page 89 ~. way, but I don't want you to run around the bush. 
You answer the questions I ask you. That's all 
you got to do. 
I 
The Wit!less: Your Honor, I can't answer his question the 
way he is stating it. 
Mr. Kearney: If you can't answer it, all right then. 
The Witness: I am trying to tell him I would like to read 
that letter there which has already been introduced in evi-
dence. . 
Mr. Kearney: I asked him to answer the question. The 
question is whether he made an examination or not. That is 
a simple question that :Pe can answer yes or no. I don't want 
him to read any part of the letter counsel has read in evidence. 
It is in evidence. 
Mr. Martin: He has a ·right to answer and say what ex-
amination he has made. 
Mr. Kearney: I don't like counsel suggesting the answer 
to him. 
The Court: The witness will answer the question. If it is 
necessary to make an explanafa;m; he can make it. 
By Mr. Kearney: 
Q. Did you make an examination or not, sir 7 
A. I made an examination of bis cash and 'disbursements 
stated on his records. I didn't review all of the 
page 90 ~ loan papers or the credit information in them. 
That was what I was trying to get over to you. 
Q. I understand what you are trying to get over to me. 
A. I am trying to clear up what my examination consisted 
. of. 
Q. Did ·you find there was any shortage of a~y money 7 
A. There is no statement that I found any shortage. 
Q. You don't mind answering the' question, do you, Mr. 
Edwards? 
A. Not a bit. 
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Q. I just asked you, the simple question whether there was 
any shortag·e in the companv's accounts. Won't you answer 
tba t, please, sir? ~ 
Mr. Kearney: I think the questions I am asking this wit-
ness-
The Court : I think you can get along. 
The Witness: I am trying to answer him, Your Honor. 
By the Court: 
Q. Did you find any shortage Y 
A. No, sir. 
Mr. Kearney: That is the answer, instead of giving me this 
"ring around the rosy" here they are trying to give me. 
Mr. Martin: I think thf' witness is entitled to protection. 
He is not trying to give counsel a '' ring around 
page 91 ~ the rosy.'' 
By Mr. Kearney: 
Q. Now, Mr. Edwards, you list. five jtems here that are not 
supported by receipts Y 
A. That is right. 
Q. Did Mr. Tusing or anybody else tell you when this busi-
ness was first opened up that they gave Mr. Gordon $200.00 
to employ such stenographers as he saw fit to send out letter~ 
announcing the fact that the business was being opened up~ 
and to clean the place up, and to make trips to Richmond, to 
Portsmouth, in order to get the organization under way T Did 
anyone explain that to you? 
A. No, sir. 
Q. Now, if it should develop that Mr. Joe Tusing g·ave Mr. 
Gordon $200.00 in cash for stenographer hire and for genera] 
expenses, and in order to get a room to do business in unti] 
the place that they had leased was ready for occupancy, would 
you say that these.. items were irregular or not? 
A. Possibly not. That is hasing my reply entirely on your 
statement, sir. I know nothing of any advance made. In any 
. event, they were not supported by receipts, nor were items 
from September 25th through November 7th by a receipt 
properly completed. 
Q. What do yqu mean? 
page 92 ~ A. There is the bills '' not properly completed.'' 
Q. What is wrong with these receipts Y 
A. They were not receipted by the recipient of the funds, 
nor 0. K.'d by Mr. Gordon. 
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Q. I notice one of the items here is on September 26th, 
postage of $11.26. Do you mean he didn't have a receipt from 
the post office department for that Y 
A. No, sir, I say it wasn't properly completed. 
Q. There is . one on September 28th, postage 21c. Do you 
mean he didn't have a receipt? · 
A. The receipt wasn't properly completed. I can't answer 
that. · 
Q. On October 1, 1940, there was an item of 3c for post-
age. Do you meanl he didn't have a receipt for that 7 
A. The receipt wasn't completed by the letter carrier. 
·Q. On October 2, 1940, there was an item of 9cY 
A. I am talrlng all of them. · 
Q. And one on Oerober 3rd of 45,c ! 
.A. Y-e·s. . 
Q. Then on October 5th one of 3c? 
A. Yes. 
Q. Then one on October 7th of 38c? 
A. Yes. 
· Q. Then one on October 8th of 3c T 
A. Yes. 
page 93 } Q. Does the post office department over in Ports-
mouth give you a receipt Y · 
A. Yes. 
Q. For the postage stamp you buy there Y 
A. Yes, if you ask for it they will. 
Q. They give them to you T 
A. Yes, if yo.u ask for them. 
Q. And that was the complaint you had, that he didn.'t have 
a receipt from the post office department for the postage he 
goU 
A. At least from the letter carrier. 
Q. And you don't claim these expenses, any of these were 
charged up and not made, do you Y 
A. I have nothing to-let me put that in another way-I 
haven't stated there was any shortage there, sir. 
Q. You mean there were not vouchers showing expenses? 
A. That is rig·ht. 
Q. Did you get over to the Morris Plan Bank? 
A. I never set my foot inside the Morris Plan Bank in the 
City of Newport News. 
Q. You don't know anything about ihe Morris Plan Bank 
saying they were not satisfied with the collateral f 
· A. Never. 
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Q. Yoµ:nevet made any report like that to Mr. TusingT 
; · · A. I have not. 
pag·e 94 ~ Q. Did anyone advise you of that fact! 
A. No, sir. 
Q. Did Mr. Tusing advise you f 
.A. No, sir. . 
Q. Mr. Tusing employed you on the Saturday before the 
Wednesday you were over, is that right Y 
A. The Saturday after Thanksgiving Da.y, I think, 
Q. Whom ~id you discuss with besides Mr. Tusing the mak~ 
ing of this report t , 
A. No one. 
Q. Whom did you deliver the report to f 
A. I delivered it to the office on 603 High 1Street about 7 :15 
in the evenin!r. The Boatd of Directors was scheduled to 
·meet that night. 
Q. On what date? 
A. The date of the letter. 
Q. Whom did you give it to Y 
A. I gave it to the bookkeeper and she cailed Mr. Tusing. 
Q. Who else was there at the timef · 
A. Well, there was somebody else sitting in the back;but 
it was a stranger. 
Q. Do you know Mr. Ziv? 
, A. I met Mr. Ziv, I met him one time. 
Q. Was he there Y 
A. N ~' he wasn't there that night. It was be-
page 95 ~ tween the closing of business and the time ap-
.pointed for the meeting of the Board of Directors. 
There was no · one there but so~eone sitting in the back doing 
some work. 
Q. Who paid you f Qr making the report f 
A. The Eastern Finance Company. 
Q. Who gave you the check? 
A. The check came through signed by Mr. Tusing, I think. 
Q. Did he mail it to you or give it to you Y 
·A. He mailed it to me. 
Q. Yon recommended that Mr. Gordon be discharged Y 
A. I recommended that a change be made, yes, sir. 
· Q. WhyY 
. A. The laxness of the business, handling thousands of dol-
lars of other people's money, to my mind, having been with 
the •Standard Oil Company in years past, did not permit loose 
, business methods. 
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Q. What were the loose business methods t· 
A. This is one of them, all these receipts, handling money 
along that line. , 
Q. That is what you' based your report on Y 
A. Yes. 
Q. You don't know who made this out and showed it to you Y 
A. No, sir, I couldn't swear. 
Q. You don't know whether it was Mr. Tusing or not Y 
A. No, I really don't. 
Q. Do yon audit the accounts for Mr. Tnsing's 
page 96 ~ company in Portsmouth? 
A. I do. 
Q. What is the name of that company? 
A. Portsmouth Finance Corporation. 
Q. Did you audit them for him when he was in the Personal 
Finance! 
A. Well, the Personal Finance employ and have their own 
accountants. There are no local accountants employed by. the 
local Personal Finance. 
Q. Did you ever furnish Mr. Gordon with a copy of thisf 
A. No, sir. 
Q. What time did you come over to make this examination, 
Mr. Edwardsf 
A. I think we got tlwre about 9 :30. 
Q. You think you got there about 9 :30 Y 
A. In the morning, yes, between 9 :30 and 10. 
Q., How many days were you there Y 
A. As a matter of fact, we came over on the C. & 0. at 9 
o'clock and got here a little after 10. 
Q. How many days were you here? 
A. Two days. 
Q. When yon ,got here was Mr. Gordon in the place 7 
A. I don't recollect that he was. I wouldn't swear that he 
was. 
page 97 ~ Q. Had Mr. Tusing taken the cash out of the 
safe and put on the counter so you could get at it 1 
.A. No, it was taken out-I think Mr. Gordon was there 
when I counted the cash. 
Q. Weren't you there when Mr. Tusing objec.ted to Mr. 
Gordon being there, and didn't you. all go over and·. take the 
money out of the safe before Mr. Gordon got there? 
A. My friend, that is six months ago, and I wouldn't say· 
Mr. Gordon was or was not there. The money was found in 
toto I will tell you that. 
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Q. Do you remember Mr. Gordon coming in and complain-
ing that he was the man responsible for this money, and he 
didn't think anybody should go in the safe and get it out un-
less he was there Y . · 
A. He might have. 
Q. Don't you know Y 
A. I don't remember. 
Q. Would you say he didn't do thaU 
A. I said he might have. 
Q. All your dealings then in regard to this matter were 
with J\fr. Tusing? 
A. That is correct. 
RE-DIRECT EXAMINATION 
By Mr. Martin: 
Q. Mr. Edwards, you say in the last paragraph, 
pag·e 98 ~ '' While I did not inspect the notes and supportmg 
loan papers, including· of course, the application 
forms required of the borrower, it is my observation that a 
general laxity prevails and has prevailed in lending the funds 
of this company, and since continuance of this practice will 
lead to enormous bad debt losses in that reasonable steps to 
safeguard the company's interest have not b.een taken, it is 
. my recommendation that the present manager be dispensed 
with at the earliest possible moment, consistent with the 
wir;hes of the Board of Directors''? 
A. That is right. 
Q. Was that your honest view7 
A. It was. 
Mr. Kearney: We don't care whether it was his honest view 
or not. We are going to argue to the jury that he didn't even 
go over to the bank and look at any of the loans. I would like 
Your Honor to tell the jury-
The Court: The report speaks for itself. 
Mr. Kearney: I ask to have Your Honor say to the jury 
they are to disregard the last statement made by this witness. 
The Court: It doesn't add anything to the testimony. 
page 99 ~ Recess until 2 o'clock. P. M. 
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AFTERNOON SESSlON 
WALTER A. EDWARDS, JiR., on the stand. 
A Juror~ May I ask a question! 
The Court: Yes. 
A Juror: Did you come over to Newport News by yourself 
or with these gentlemen of the E,astern Finance Company Y 
The Witness: No, sir, I came over with Mr. Thompson 
that morning. We came over on the C. & 0. boat the morning 
of the last Wednesday in November, came over on the bo'at. 
By Mr. Martin: 
Q. How many days were you here? 
.A. Two days. Cash records only run three months. 
Q. What is that 7 
.A. I was just checking the cash records for three months. 
RAYMOND L. THOMPSON, page ,100} 
lows: 
sworn on ~ehalf of the plaintiff, , testified as fol-
By Mr. Martin: 
Q. State your na1J1e and occupation, please, sir? 
.A. Raymond Thompson; manager of the Eastern Finance 
Company. · 
Q. How long have you been with the Eastern Finance Com-
pany? 
. A. Since October, 1940. . 
Q. And they are engaged in business in Newport News, are 
they not? 
.A. Yes, sir. 
Q. Did I request you just before lunch to please get the en-
velope or envelopes relative to a note in the Sears Roebuck 
matter? 
A. Yes, sir. 
Q. Did you get it and have you it here! 
A. Yes, sir. 
Q. Show it, please, sir. When I referred to the Sears Roe-
0buck matter, I referred to a note put in evidence here this 
morning, dated November 23, 1940, appare~tly signed "Sears 
Roebuck" and "Montgomery Ward". 
A. That is right. · 
Q. Did you see this paper and try to straighten it· ouU 
78 , Supreme Court of Appeals of Virginia 
Raymond L. Thompson. 
A. Yes, sir .. 
:page· 101 · ~ Q. _ And tell the jury who was supposed to have 
made this loan borrowing the money on the note 
signed '' Sears Roebuck·' and '' Montgomery Ward'' Y 
A. Talmage Barbour. 
Q. Is he white or colored! 
A. He is a white man. 
Q. And did you get him to give a note signed by himself to 
take the place of that one7 · 
A. I did. 
Q. Have you produced that note today f 
A. No, I don't have the note. 
Q. Why don't you have it here today! 
A. It is pledged with the bank~ 
, Q. It is pledged with the bank for money your company 
borrowed from the bank Y · 
A. Yes,· sir. 
Q. What bank was that? 
-A. The Morris Plan Bank. 
Mr. Kearney: . The record shows that it was paid. 
By Mr. Martin: 
Q. Do you know whether it was paid or not to the bank! 
A. The note at the bank was paid T 
Q. Do you lmow whether the note made ,by Talmage Bar-
bour was paid at the bank or is still held by the bank? 
A. It was renewed in March this year. The note 
page 102 ~ was renewed and his old balance was included in 
a new loan of $60.00 in March of this year. 
Q. And this is the envelope the stuff was kept in Y 
A. Yes. · 
Q. And these are the records that go with iU 
·A. Yes. 
Q. Does this show it was made again or renewed t 
A. Yes, that is renewed on March 3, [941. 
Q. For how mueh Y 
A. $60.00. 
Q. That included the $50.00T 
A. The balance owing on the original note. 
CROSS EXAMINATION 
By Mr. Kearney: 
Q. Did you tell Mr. Tusing about that, Mr. Thompson?_° 
Eastern Finance Company, Etc., v. Gordon. 79 
Raymond L. Thompson . 
.A.. About · what was that? 
Q. About the note there, about the reference being writte.n 
on there instead of the man signing it 7 · 
A. No, Mr. Tusing audited the office and had me ·pull loa~ 
jackets out of the files, these loan: jackets. He -gave me a· list 
of names and I brought the loan jackets and he audited the 
office to see if details were in order, and automobiles, to see 
if these notes were right on automobiles, and he found that 
note a.nd asked me\ since that time did I know anything a:bout 
it. 
page 103 ~ Q. Now, isn't it a fact on the 23rd day of No-
vember this man Barbour came in and made ap-
plication for thi~ loan for $50.0(), and that instead of signing 
the note he signed the application and he put on the applica-· 
tion-I mean on the note the people that he had worked for, 
and in checking it up weren't you sent out to get Barbour and· 
clidn't Barbour come in and give you a new note immediately! 
A. No, sir. · 
Q. That wasn't donet 
A. No, sir. 
Q. When did Barbour sign the note Y 1 
A. Barbour signed the note, I don't recall the date, but it 
was after I took over the office, he came, in afterwards. 
Q. Who got him 7 
A. I did.· ' 
Q. Did you have any trouble with him 1 
A. No, sir. 
Q. He got the money, didn't he? 
A. He got what money 7 
Q. The $50.00 7 . . 
A. I don't know. I imagine so. I didn't close the loan. 
Q. Did you .work there Y 
A. Yes. 
page 104 ~ Q. What was your jobY 
A. I was credit manager . 
. Q. Who made the loan Y 
A. Mr. Gordon. 
Q. Do you close loans 7 . 
A. I close loans. Mr. Gordon made personal approval. If 
he told me to close a loan I did. 
Q. He approved~ all the loans Y 
A. Absolutely. 
Q. And you all found in that loan a man had written down 
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whom he had previously worked for, instead of signing his 
name? 
A. I didn't :find it, no. 
Q. Mr. Tusing found it Y . 
A. Mr. Tusing found it, when he audited the books. 
Q. You didn't show it to him? 
.A.. No, sir. . 
Q. This man is such a good risk, this man Barbour, that 
you have increased the loan to $60.00 f 
A. Yes, sir, we renewed the note. 
Q. .A.nd the note you first told the jury was in a bank as 
collateral for the loan, is that right Y 
A. That is in our office. That note that took the place of 
this particular note is in our office now. 
Q. Where is that note? Mr. Martin asked you 
page 105 ~ whether the. original note was here for that, and 
you said it was in the hank as collateral; that is 
not true, is it Y 
· .A.. It was in the bank and possibly. is still in the bank. The 
exact whereabouts of the note I couldn't say. 
Q. Do you mean to say-
.A.. I mean it was pledged with the Morris Plan Bank as 
collateral. 
Q. Do you mean to say that when a man pays a note ofi 
your company leaves the note up as collateral T · 
A. We leave it up until the bank brings our note to the of-
fice. 
Q. Don't you give a man back the note when he pays it? 
A. Yes. 
Q. When this note was due March 3rd didn't you give him 
back tha.t note? 
A. Not when it was renewed, it wasn't in our office, it was 
at the· Morris Plan Bank. . 
Q·. Does the bank permit you .to pass on notes there1 
A. The note wasn 't past due. 
Q. Was it due March 3rd Y 
A. It was due and was renewed on March 3rd. 
Q. Now, you tell the jury you keep a man's note after it is 
paid or renewed in the bank as collateral for your loans Y 
A. The note is no longer collateral after it is 
page 106 ~ paid up. That particular note is no longer col-
lateral after it is paid up, but we don't get the 
note back to our office until such time as the bank makes up 
a list of notes. 
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Q. How often do they do thaU 
A. At their own discretion, whenever they get ready. 
Q. Every thirty days? 
A. If they want to every thirty days, they do it. 
Q. Do you know where that note is that was paid offi 
A. As to what was done then, no, I don't know. 
Q. Don't you give the note ·back to the man after he pays it 1 
A. It is possible hel has got it back; it is possible he hasn't. 
Q. Why didn't you give him back the note then T 
A. If he wants it, he knows where it is; he can get it. 
Q. Is it your business to l10ld that note Y 
A. No, it isn't our business to hold that note. 
Q. Is it your practice to hold it? 
A. No, it isn't our practice to hold it. 
Q. Why don't you g·ive a man back the note when he pays 
it or renews it? 
A. That note at the time the man renewed it was in the 
Morris Plan Bank. 
Q. Is there anything on the note to show that it has been 
paid or has been renewed? 
A. Rig·ht here the fact-
page 107 } Q. I mean on the original. Is there anything on 
the original note Y 
A. I don't have a picture of the note in my mind. 
Q. You have been in this business· since. December! 
A. We have some thousand odd accounts in there. I can't 
remember what is written o~ each note. I can produce the 
note without any difficulty, or the whereabouts of the note. 
It may have been given back to the man. 
Q. Didn't Mr. Martin ask you to hring the note down f 
A. Mr. Martin asked me to bring the file down. 
Q. Why didn't you put the note in the :file Y 
A. If it is paid, why he has possibly gotten it ·back. 
Q. You don't know where the note is t 
A .. I told you I don't know the exaet whereabouts of it. 
Q. You don't know where the note is now Y 
A. Not now, no. 
Q. You did tell Mr. Martin when he asked you, that it was 
in the bank as c.ollateral for a loan that you owed Y 
A. I didn't tell Mr. Martin that. I said it has been in the 
bank as collateral. If it is paid, why he has probably gotten 
it back. 
Q. You don't know where the note is now T 
A. No. 
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·: Q. Is it up as collateral now°l' 
page 108 ~ · . A. It could be in the Morris Plan Bank, but it 
· .doesn't mean that it is counted as collateral. 
· Q. Is there anything on that note to show it is paid upt· 
A .. Nothing, unless it is in our file in the office or the man 
has got it back. If it isn't in our office and the man has it, 
it has been marked paid. 
Q. It was marked paid by whom 7 
A. By someone who is authorized to mark them paid in our 
office. , ·. 
Q. By your office·f 
A. By our office. 
~ The bank has no authority then Y . 
~. The bank has no authority to mark it paid. 
JOSEPH M. TUSING, 
sworn on behalf of the plaintiff, testified as follows : 
By Mr. Martin: .. 
Q. What is your name Y 
A. Joseph M. Tusing .. 
Q. And your age! 
A. Thirty-three. 
Q. Where do you live f 
page 109 ~ A. Portsmouth at · the present time, 1045 
· Leckey Street. 
Q. Yon are a director of the Eastern Finance Company, 
andl at present you are also president? 
A. Yes, sir. · 
Q. You succeeded as president Mr. Gordon, did you not f 
A. Yes, sir. 
Q. Regarding the making of the contraet on the 31st of 
. August, ,11940, which has been put in evidence and which I 
show you here, when was that signed up f Do you know 
whether Mr. G9rd9n ever had a copy of that Y 
A. Yes, sir. 
Q. Did he ever show you a copy of itf 
A. Yes, sir. 
Q. When did he show you the copy that he had f 
A. He was giV'en a copy the night of the organization of 
the company. He was given a duplicate, signed and sealed 
and .partly witnessed. The contract was read to him word 
for word in front of all the qi.rec.tors and stockholders, read 
verbally to him. Re approved ofit and signed his name to it 
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and kept a copy. The next time I saw the contract that he 
had, it was a duplicate of this contract, was about two or 
three days after the audit was made by Mr. Edwards and the 
inspection of the accounts by myself. I went over with Mr. 
Bynum, who is vice-president of the company, 
page 110 } to ask Mr. Gordon to resign. When I told him we 
wanted him to re·sign he pulled the contract qut 
of his pocket and says, ''You g·ot to pay me thr~e months' 
salary." That is· the next time I saw the contract. 
Q. When he was going· to resign did you ever agree with 
him that he could·go baek to work for the Old Dominion and 
you would· waive the two-ye_a.r clause in the contract Y 
A. I did not. , 
Q. Did you have any authority to make s1ich an agreement 
of waiverT 
A. I did not. 
CROSS EXAMINATION 
By Mr. Kearney: 
Q. Mr. Tusing·, were you authorized by the Board of Direc-
tors to get Mr. Gordon's resignation Y 
A. "Y"es, sir. · 
Q. Were you authorized ·by the Board of Directors to bring 
these injunction proceedings against Mr. Gordon Y 
A. Yes, sir. 
Q. Well, now, you employed Mr. Martin to bring this pro-
ceeding when? 
A. I c~not tell you the date, Mr. Kearney. 
Q. Will you look at the minutes and tell meY 
A. I can't tell you the day. 
. Q. Will you look at your minutes in the book 
page 111 } and tell me? You were authorized to do that by 
the Board of Directors, weren't you Y 
.A. Yes, sir, I think it was the Board of Directors and stock-
holders together at the meeting I think I was authorized. 
Q. All right, sir . 
.A. This was a regular monthly meeting of the Board of Di-
rectors of the Ea,stern Finance Company, which was held on 
December 19, 1940, at 8 o'clock P. M. 
Q. Is that the time when you were given the authority to 
employ Mr. Martin? 
A. At the Board of Directors meeting minutes under para~ 
graph ten: ''Mr. Joseph M. Tusing, Chairman of the Finance 
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Conu;nittee reported that Mr. Gordon in violation of his con-
tract with the corporation had gone to work for the Old Do-
minion Small Loan Corporation in Newport News, Virginia 
and was attempting to take some of the Eastern Finance Com-
pany accounts. Mr. Tusing reported that he retained Mr. 
James G. Martin to get an injunction ag·ainst Mr. Gordon for 
violation of his contract and that Mr. Martin's fees would 
not be in excess of $100'.00 and that court costs would not ex-
ceed $50.00. '' 
Q. That was when you were authorized to proceed with the 
injunction, is tha.t right? 
A. That was the approval of it. 
Q. Tell the jury when you were authorized to 
page 11J12 ~ proceed with it? 
A. I judge it was about-possibly the same day 
or the day before the meeting, we had a meeting of the Board 
of Directors of the company. 
Q·. Where is that report~ the report of that meeting that 
you were authorized to proceed? 
A. There is no minutes that I see in here at all. 
Q. Did you all have meetings that you didn't keep minutes 
oft 
A. Not that I know of. 
Q. Didn't you just say so? Didn't you just say before that 
meeting of the 19th, that same day or the day before, that you 
had a meeting and were authorized- . 
A. We had a meeting and were a,uthorized to do it. 
Q. Where are the mi11J1tes that show that? 
A. I couldn't tell you. 
Q. Why did you skip from Page 13 to Page 80 something· 
· in this minute book? 
.A.. I am not skipping the page. 
Q. You start off on Page 1, don't you 7 Look it over and 
see if you don't start at Page 1 Y 
A. iSure. 
Q. How far do you go? 
A. We go from Page 1 right on through Page 12. 
Q. Then you skip over to what page! 
page 113 ~ A. There is blank spaces from Page 12 to Page 
75. 
Q. Why did you do thaU 
A. I don't know. 
Q. Why did you insert this page in here? 
A. I am not the secretary of the company .. 
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Q: Well, who is the secretary f 
A. Effie Dey Fisher. 
Q. Is she here? 
A. No, sir. We can get her here, if you want her. 
Q. You have known for the last month that this case was 
,coming up today, haven't you J 
A. Yes, sir, but I didn't know you wanted her hereJ or I 
would have had her here. 
Q. Do you tell the Court during the meeting you were au-
thorized to employ Mr. Martin on the 19th, or the day before, 
and that pursual).t to that authority you employed Mr. Mar-
tin to bring this injunction proceeding, is that right 7 
A. That is right. 
Q . .And there is no record of it in the minutes 7 
A.. I don't see any; there may be. This is the first time I 
have ·seen the minute book. 
Q. I am g·oing to show you the process that was it::isued from 
this Court on the 16th of December, and ask you whether that 
:action on your part and Mr. Martin's part was authorized or 
not by the Board 7 
page Llr4 } A. Yes, sir. 
Q. It was! 
· A. Yes, sir. 
Q. That shows the suit was instituted on the 16th of De-
cember, doesn't it? 
A. The 16th of December. 
Q. You just testified you didn't get authority to bring this 
proceeding in this case until either the 19th or the day before? 
A. I said I thought that was when it was. 
Q. You have no record of it in the minutes T 
A. I don't see any record of it in the minutes. 
Q. Can you find it? Look through there, you are tlle head 
man in this thing. 
A. No, sir. 
Q. Aren't you the president? 
A. I am the president. 
Q. Don't you.have supervision of this office over here7 
A. I don't have supervision, or make the loans. 
Q. Aren't you chairman of the finance committee t 
A. Yes, sir. 
Q. Don't you run the show T 
.A. No, sir, I just supervise it. 
Q. Can you :find any authority in there that gave you the 
right to bring this injunction in behalf or in the 
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page 115 } name of Eastern Finance Company against Mr. 
GordonY 
A. I find: no authority there. 
Q. Haye you got some other set of books 6l 
A. No.·: 
Q. Have you got other sets of minutesf 
.A.. Nof sir. · 
Q. Then you had· no authority to bring this injunction in 
,behalf or in the name of the Eastern ,Finance Company on 
the 16th of December? 
.A.. They are given the authority by the Board of Directors ... 
Q. You didn't take t~e trouble to rep~rt it .in the minute 
bookf 
.A.. I am not the secretary. · 
Q. Are these minutes read at the meetingsf 
.A.. They are read and approved every time. 
Q. Is there a lady that reads the minute 1 If so, you are 
not responsible for them. . · 
A. I don't read them, I am not the secretary of the com-
pany, no, sir. My job is supervising, making and collecting 
of loans, and the proper supervision of the company in New- 1 
port News. I only act on instructions from the Board, be-
ca1:1se I. have no financial interest in the company at all. My 
'experience of eleven or twelve years is the only reason I am 
president of the company. 
page 116 } Q. Do you remember Mr. Gordon coming over 
to the meeting on December 28th f Do you re-
member Mr. Gordon coming over to the meeting of the cor-
poration on November 28th, and you and Mr. Ziv and Mr: 
Whitehurst were there, and you met him at the door and told 
him they were not going to have any meeting, they hadn '1. 
had the auditor's report yet! · 
A. Yes, sir. 
Q. You remember thaU 
A. Yes, sir. 
Q. Did you have a. meeting that day? 
A. Yes, sir. 
Q. Did Mr. Gordon come in Y 
A. Yes, sir. 
,Q. He participated in the meeting! 
. j 
A. Ordinarily I would say not the whole meeting. 
Q. What part did he take in the meeting? 
A. I don't know, other than just possibly se~ing how things 
were going on, just general conversation. 
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Q. Is it not a fact that Mr. Edwards brought tbe report to 
you just a short time before Gordon and Thompson came in, 
and· when they came in you came to the door and told him 
the Board had not had a chance to go over the auditor's re- -
port and there wasn't going to be any meeting Y 
A. I finally went down and got the report. I had to leave 
the office. When I got there the maid was clean~ 
page 117 ~ ing up, and I went and got the report, and I sub-
mitted the report and everything to the Board of 
Directors in a meeting in there. 
Q. What directors were there Y 
A. I don't know, the minutes:wiU show who was there; Mr. 
Ziv, according to my reeoUection, because. it has been some 
time ago, Dr. Hodges was there, I know Mr. Ziv was there, 
and Mr. Whitehurst, and Mrs. Fisher, Mr. Bynum, and as to 
the others I don't know--myself, of course. That is my recol-
lection as to who was there. 
Q .. Isn't it a fact .you met Mr. Gordon at the door and told 
him that you hadn't had an opportunity, you all hadn't had 
an opportunity to get the auditor's report, and that a meet-
ing was not going to be held, and' you all would get in touch 
with 'him later onY ' 
A. 'Mr. Gordon and Mr. Thompson came there together, as 
I recall, and they came to the door, and I exchanged greetings 
and toJd him we hadn't had the time to get the auditor's re-
port, and would let him kn9w later what we wanted to do. 
Q. Did you ever let him know Y 
A. Yes. 
Q. WhenY . 
A. I think that night, as far as I know. 
Q: When ·did you let him know! 
page li18 ~ A. I. don't recall exactly, but I think we told 
Mr. Gordon. I think we told Mr. Gordon we would ' 
have-we hadn't decided-to make up our minds what to do 
about it, and would let him know later. That is the best of 
my knowledge, because we didn't tell him until later exactly 
what we were going to do. 
Q. When did you let him know Y 
A. I ·don't remember the date, but it was probably-I won't 
say-for sure-the next day or the day after that, shortly after 
the meeting, maybe the next day or next week, shortly after-
wards, not very long. 
Q. Well, :M:r. Gordon came there with Mr. Thompson and 
you told him.that you all hadn't had an opportunity to go 
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over the auditor's report, and that the meeting was not going 
· to be held? 
A. We told him to c.ome back later, we would let him know, 
and I think he waited, as far as I remember, out in the hall 
or downstairs, and we decided to let the matter drop, we 
couldn't get together, and he went on. I don't think there 
was anything more to the meeting than that. In other words, 
he didn't participate, or Mr. Thompson, or nobody. He heard 
the auditor's report read, and we heard it. 
~fr. Kearney : vV e offer this process in evidence showing 
that this suit was instituted on the 16th day of 
page 119 ~ December. · · 
Note: The process above offered and received in evidence 
was marked for identification Defendant's Exhibit No. 1. 
RE-DIRECT EXAMINATION 
By Mr~ Martin: 
Q. Counsel asked you about skipping. over certain pages 
in the minute book, and what aibout that; you said you didn't 
keep the minutes? _ 
AN . / . o, sir. 
Q. Look at the· first part of it and see if it isn't the meet-
ing· of the stockholders, certificate of incorporation, charter, 
and so forth? 
A. That is right. 
Q. And when·you skip over to Page 75 you start with di-
rectors and directors' meetings t 
A. That is right, that is probably what it is, stockholders' 
meetings in the front and directors' ineetings in the back. I 
don't keep them and I don't know. 
page 120 } CH.A.RLE,S B. CROSS, JR., 
sworn on behalf of the plaintiff, testified as fo} .. 
lows: 
By Mr. Martin: 
Q. Please state your name, age, and where do you live f 
A. Charles B. Cross, Jr. 
Q. What is your occupation? 
A. Attorney-at-law. 
Q. Where were you educated?· 
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A. Washington & Lee University. · 
Q. Are you the attorney for the Eastern Finance Company 
who had the papers prepared and have been acting as their 
attorney ever sincef 
A. Yes, sir. · 
Q. I show you a contract dated the 31st of August, 1940, 
between the Eastern Finance Company and Mr. Charles 
Henry Gordon. Will you please state who drew that con-
tract? 
A. I drew it. 
Q. Will you please state whether you drew the ·single on~ 
I hand you, or whether it was drawn in duplicate or triplicateY 
A. It was executed in triplicate. I drew four copies, one 
for my office file and three other copies. 
Q. Do you know whether Mr. Gordon ever had his copy t 
A. Yes, sir. 
· Q. Were you or not present with Mr. B. Ziv 
page 121 } on the 6th of December, 1940, when a letter of 
resignation, which I show you, signed by you as 
a ~tness, was signed by Mr. Gordon Y 
A. Yes, sir, I was present. 
Q~ And where was that signed 7 
A. That was in ~y office. 
Q. In Portsmouth City T 
A. Yes, sir. · · · 
Q. I also show you a letter dated December 6, 1940, ad-
dress~d to George ,Vhitehurst, Cashier, Commercial Ex-
change Bank, signed by Mr. Gordon f 
A .. That was signed at the same time. 
Q. ;In your office Y 
A. Yes, sir. 
Q. Will you please state what took place between you and 
Mr. Gordon and Mr. Ziv at that meeting at your office on the 
6th of last December? 
A. Well, it was in the afternoon Mr. Gordon arrived. He 
had called me previously. 
Q. On the telephone, you meant . 
A. On the telephone, about making an appointment with 
me. 
Q. Who had made an appointment Y 
A. Mr. Gordon, and he said that he had had some diffieulty 
with the company, that they had let llim go, that they would 
offer him only a month and a half salary when they let him 
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go, and that he couldn't get along with Mr .. 
page 122 F-Tusing·, couldn't get anything out of him, and 
. :'would I talk to him and perhaps get M:r. Ziv to 
talk to him at the same time. He. came up there on the 6th,. 
and Mr. Ziv came there shortly afterwards, and we discussed 
the matter about giving him ninety days' pay, or three 
months' pay, at $180.00 a month, as the company hadn't no-
tified him in writing as provided in the contract to let him 
go. I suggested if they were going to compromise on that 
basis and to let him, g·o, that they give him also the six days 
in December, as I understood they let him go on the first of 
the month, and at that: time I had drawn this resig11ation, and 
this letter to Mr. Whitehurst, and also a notice for the oom-
pany to give to Mr. Gordon to notify him that his se~vfoes 
would no longer be needed by the company. This notice had 
not been given befoi;e, and he signed this paper after agreeing 
to·take-lforget the exact amount of money, but it amounted 
to three months at $180.00 ·a month, part of which he was to 
take in two checks, one for $50.00 and one for I think $300.00, 
and the rest was cash. At that time he raised one question 
as to whether he could go to work in Newport News again, 
he asked Mr. Ziv, and told Mr. Ziv that he had an offer he 
thought from the C. I. T. about a job as supervisor for this 
district, and he would have to go to Newport News, and 
would it be all right to get this clause in the contract ex-
punged. Mr. Ziv told him when the job came up to write- the 
Board of Directors of the company a letter, and 
page 123 ~ in that letter state what he wanted to do, and he 
would see that the Board took it up and see 
whether·they would allow that clause to be expunged. . 
Q. What clause was that to ·be expunged? . 
A. That was the c.lause as to his not working in the Second 
Congressional District for two yea.rs. · 
Q. You said also you prepared the written ninety days' 
notice pursuant to the contract 1 
A. Yes. 
Q. Did you give that to Mr. Gordon and the ninety days' 
notice at that time? 
A. Yes, sir. 
Q. And he signed these tw<.> papers 7 
A. Yes, sir. 
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CROSS EXAMINATION 
By Mr. Kearney: 
Q. What provision is there in the contract about his pay, 
Mr. Cross! 
A. Wh~t do you mean about his pay! How much he was 
to get a month! 
Q-. Yes. 
A. The contract called for him to be paid at the mte of 
$180.00 a month. . 
Q., ..And you drew thiSi contract from information given you 
by Mr. Tusing, did you Y . · 
page 124} A. Mr. Tusing} and then it was submitted to 
Mr .. Gordon after it was drawn. 
Q. I say you drew this from information given you by 
Tusing! 
A. And others. 
Q·. Well, what others? 
A. Well, the other persons who were interested in creating 
the corporation· at the time. Mr. Whitehurst was interested 
at that time, Mr. Ziv, and several others. 
Q. You got the information principally from 'M:r. Tusing, 
didn't you Y 
A. Well, some·information I got from him. I drew a good 
bit of the contract up and submitted it and they asked the 
. contract to be drawn. 
Q. Whom did you get the information from on which to 
draw these two papers on December 6th1 
A. I got that information after ].\fr. Gordon had called ~ne 
and I had\ talked to Mr. T,using and found out what bad hap-
pened. I suggested th\t we get that resignation to Mr. Tus-
. ing, and also that we give proper notice. On this other paper 
I called Mr. Whitehurst, or rather Mr .. Wbitehurst called me, 
and said they were willing· to make that arrangement with 
Mr. Gordon, for his benefit. . . 
Q. You had those papers all drawn when Gordon go~ thereY 
A. Yes, sir. 
page 125 } Q. And another paper you don't have now giv-
ing him notice Y . 
A. That is right. 
Q. And he signed it f 
.A. Yes, sir .. 
Q. One thing more. This meeting on November 28, 1940 at 
8 o'clock P. M., they have got you present and they have got 
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a line of action recommended there. Were you there at any 
such meeting? 
A. I don't think so. As I remember it, at the next meet-
ing I raised th~t point, that I was not present, and had that 
marked off. , 
Q. You called attention to the fact that you were not there 
at the next meeting when they read the minutes? 
A. Yes, sir. 
Mr. Martin: Plaintiff rests. 
Mr. Kearney: I would like to recall Mr. Thompson, Your 
Honor. 
The Court: You are recalling him as for re-cross examina-
tion? 
page 126 ~ Mr. Kearney: Yes. 
RAYMOND L. THOMPSON, 
recalleg a.s for· re-cross examination. 
'By Mr. Kearney: 
Q. Mr. Thompson, do you remember going over to Ports-
mouth on the 28th of November with Mr. Gordon Y That was 
after Mr. Edwards had been over and made the audit. 
A. I don't remember the date. I remember the circum-
stance you speak of. · · 
Q. Did Mr. Gordon ever come back to work in the Eastern 
Finance Company after the night you and· he went over to 
Portsmouth? 
A.. He was there the next morning, yes, sir. 
Q. Did he work T 
A. He was there. He was doing his job, I guess. I worked 
outside.· He was there. 
Q. Was Mr. Tusing there Y 
A. Not the next morning. 
Q. Mr. Tusing wasn't there on the 29th of November? 
A.- He was there during the day. 
Q. Do you rem,ember Mr. Gordon left on the 29th to go to 
Philadelphia with his bride to see the Army & Navy football 
game on the 30th Y 
page 127 ~ A. l know he went away, but I don't remember 
when he left, no. 
Q. This night you went over to Portsmouth with Mr. Gor-
. don, when you got there did they have a meeting, or did ·Mr. 
Tusing meet you there at the door and tell you that they 
hadn't had the audit yet and were not ready to have the meet-
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ing, and they would let you lmow later when they wanted you t 
A. Mr. Tusing told Mr. Gordon and I in the hall that he 
would possibly ca.ll us next morning. 
Q. Did you g·o into the meeting! 
A. Mr. Gordon and I came hack to Newport News. 
Q. You didn't join the meeting! 
A. No. . 
Q. Who was there at that time, 
A. I don't recall. 1, 
·Q. Who did you see besides TusingY 
A. I ,remember seeing Mr. Whitehurst. 
Q. Did you see Mr. Ziv? 
.A. I don't recall whether I talked to Mr. Ziv or not. 
Q. But when you got there what was the report that Mr. 
Tusing gave you? 
A. He told us he would possibly call us the next morning, 
that day-he told me, he. says, ''I will possibly'' 
pa.ge 128 } -out in the hall-he said, '' we will possibly call 
you some time in the morning,'' and we got in my 
car and came home. 
Q. You didn't even go inside_? 
A. I did not. 
Q. Did Gordon T 
A. I -don't remember whether he did o·r not. 
Q. Wasn't be with youT Didn't he go over with youf 
A. Absolutely. 
Q. Didn't Tusing me~t you and talk with you in the. hall? 
A. He talked to me. 
Q. Didn't you turn around and come right back? 
A. No, Mr. Gordon and I sat in the hall and talked a couple 
of minutes. 
. Q. You came over there together and then came out to-
gether; did you attend a.ny meeting? 
A. No, sir, I didn't attend any meeting·. 
Q. Was there any meeting held, as far as you know? 
A. I don't know. 
Q. How long were you in the meeting, two minutes 7 
-- A. I can't fix that. 
Q. Five minutes Y 
A. That is a long time ago. I can't remember whether it 
was five minutes or ten minutes. 
Q. How long did you stay in Portsmouth T 
A. I staved in Portsmouth after that. I went 
page 129 ~ to see a fiiend of mine in Portsmouth that was 
working there. 
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Q. DW· Gordon leave with youf 
A. H;e :was sitting· i11 the car wlnle I was seeing a friend. 
Q. B;e took you down to see a friend t 
A. I took him down. 
Q. You went with him in your cart 
A. Yes, sir. . 
Q. And came back in your car Y 
.A. That is right. 
Q. There wasn't any meeting that you Imow anything 
aboutY 
.A .. No, I didn't' attend any meeting .. 
Plaintiff rests. 
DEFENDANT'S REBUTTAL EVID:ENC]1 
page .mo ~ . CHARLES H. GORDON; 
recalled in rebuttal, testified as foll9ws: 
By Mr. Kearney: 
Q. Mr. Gordon, the first thing I want to get cleared up is 
this. Did yon have any discussion with Mr. Cross in regard 
to your being able to engage iu any kind of business in the 
Second Congressional District Y 
· A. No, sir, I did not. 
Q. Now, did Mr. Ziv call you over the telephone when ~Tou 
were in Bal~imore working? 
.A. Yes, that morning about 11 o'clock-
Q. What did he say to yottf 
.A.. It was 11 or 11 :30, I was in my office and the girl says, 
"There is a call for you." I says, "Who is itf" She says, 
'' A personal oall.'' I spoke to this voice, and I remember 
ever having heard it before, and I said-it says, "Do you 
know who this is?'' I said, ''No, I don't think I do.'' He says, 
''This is a friend of yours down at Portsmouth-Mr~ Ziv." 
I says, "Oh, Mr. Ziv, how are you Y" He says, "Ju.st finti." 
I said, "What brings you up hereY" He said, ''He was up 
there on a little business.'' I said, "I appreciate your calling· 
me up." I said, "It is unusual, though." He said, "Why, I 
thought you were crazy.'' He says, ''You know I always liked 
you.'' So I thought that was funny he should call 
page 131 ~ me up and say that when he was suing me. I said, 
.. "I appreciate your feeling that way.'' He said, 
''Since that case a few things have come to my attention that 
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I don't think would be so good for you." I says, "l\fr. Ziv, 
I have nothing to hide. I worked hard down there and I 
have nothing to hide. I· am perfectly willing to g-o on there 
with the trial.'' He says, '' I just called vou as a friend.'~ 
I said, '' I appreciate that very much, but yon know my fam-
ily is down there, and I am married, and Hampton is my 
·home, and I want to live down there, and I am willing to go 
through with the case." I asked him if he wouldn't Jiave 
lunch with me, and he said he didn't have time, he said it 
was just a friendly visit. 
Q. Did you ever go in his place over in Portsmouth and 
ask him to get this time taken off that you were not supposed 
to go in business 7 
A. No. I have talked with him, but not about that. 
Q. Did you ever discuss this case with him in Portsmoutht 
A. No, sir. . 
Q. They have got some minutes here· of a meeting, and they 
have you marked present on November 28, 19'4o·y 
A. Yes, sir. 
Q. Will you tell the jury whether you ever attended a meet-
ing of the· Eastern Finance Company pn November 28, 1940 T 
A. No, sir. When Mr. Tusing· was auditing the 
page 132 ~ office he t~ld Mr. Thompson and myself to come · 
over that night as soon as we had our dinner, so 
Mr. Thompson and I drove over in bis car, and I think the 
meeting was at 8 o'clock, and when we g·ot there a few min-
utes early, as we drove a.round the main ·street in Portsmouth 
I saw Mr. Edwards, who was the accountant, walking down 
towards the ferry. Mr. Thompson remarked to me, ''There 
goes Mr. Edwards." I says, ''Yes, I guess he is going to 
catch the ferry."' We drove around and parked our car and 
went into the building and went up to the office. As we got 
off the elevator we. went to the door and the door was closed. 
In a minute Mr. Tusing came to the door, and he says, "You 
and Thompson wait out there a few minutes.'' The first thing 
Mr. Tusing came to the door followed by Mr. Ziv and Mr. 
Whitehurst. They said, "We don't have the auditoi:'s report 
yet,'' and they turned the lights out in the room, and Mr. 
Ziv said, ''Well, I understand you got married. · Congratula-
tions." Mr. Whitehurst, Ziv, Thompson and myself got on 
.the elevator and went downstairs, and we never even went 
inside the room. We stayed right in the hallway. We never 
att.ended this meeting. This is a forgery, because· I never 
was at that meeting; neither was Mr~ Thompson. 
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Q. Did you ever see a copy of this auditor's report until-
. A. The first time I saw it I was banded it over there a 
month ago. 
page 133 ~ Q. Let me find out something about this note. 
Do you know anything about that, Mr. Gordon Y 
A. When I took over the Eastern Finance Company I 
worked quite hard trying to build up the business, and in tlie 
short period of ninety days I built up to $65,000.00 ·business, 
that is over a thousand accounts, I worked hard, and an old 
employee of the company had been here three years and only 
had $40,000.00. I had to work awful hard to get $65,000.00 
business in ninety days, and it is quite possible I did take 
this note and made an error, and the minute I found it out 
I am almost certain I asked Mr. Thompson to get this m~n 
to sign the note. My recollection is Mr. Barbour came in the 
next day, and I said, "J\il1\ Barbour, you sig-ned two recom-
mendations where you should have signed your name.'' This 
is merely an error I made. I took over a thousand notes in 
three months' time. It ie. merely an error I made, and I got 
it, that very note. 
Q. Now, on this audit are these items here-3c, 9c for 
stamps, and J.~c for stamps. What vouchers do you have for · 
tba t ordinarily? · 
A. Well, I will tell you. Naturally when I just started out 
I went short of forms and didn't have petty cash forms for 
some of these items, and what we would usually do would be 
put a slip in the drawer and make a notation of 
page 134 ~ what it was for. When I went there they gave 
me $200.00 for expenses. 
Q. Who gave you the $200.00¥ 
A. The Board authorized it, and I think Mr. Bynum took 
it out of the safe and gave it to me at Mr. Tu·sing's sugge~-
tion. 
Q. Were you able to go into the building at 26th & Wash-
ing-ton Avenue immediately? 
A. No, sir, there was a lot of crates in there and it was 
dirty, and I had to have the building painted. We had to 
do all that work ourselves, and that was what the money was 
given me for, and I did the best I could to keep an accurate 
account of the money that was spent. Naturally you will find 
every penny is accounted for. It is true sometimes I didn't 
designate it, or it wasn't in the form that it should have been, 
but at least everything is accounted for on here. 
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Q. If yon go down to the post office and buy a 3-cent stamp, 
did you get a receipt for that t 
A. No, sir. . 
Q. Did they require you to get a receipt for it, 
.A. No otber company I ever worked for did. 
Q. Did this company require you to get a receipt? 
A. Not to my lmowledge. They never said anything about 
it. 
page 135 } Q. What is this item on here, $20.00 for· mer-
chant . contract work? 
A. You see there are certain automobile dealers in the pe-
ninsula who give us business, and we have to take them out 
to lunch, and we have to take th"em out to dinner, and they 
had a meeting I think at that time of the association, and it 
was $2!00 a place for the dinner, and I took four of the deal-
ers to the dinner, and also a few ball games and in entertain-
ment. I was allowed $25.00 a month for that. 
CROSS EXAMINATION 
By Mr. Martin: 
Q. I think you said that. you were at present employed in 
the Richmond office of the Old Dominion Loan Company? 
A. That is right. 
Q. They have a number of offices-Baltimore, Richmond, 
and various other places Y 
A. The office in Newport News was the only office under 
the n~me of Old Dominion Loan Company. The parent com-
pany is called the Lincoln Service 1Corporation. I have worked 
in other offices of the Lincoln. This was the first place in 
charge of the Old Dominion that I ever worked in. · 
Q. You are employed in Richmond now by the Old Do-
minion? 
A. By the Lincoln Service Company. 
page 136 } Def end ant rests. 
TESTIMONY CLOSED 
Note : At this point the jury retired from the court room. 
Mr. Martin: :May it please the Court, I move to strike out 
the evidence on behalf of Mr. Gordon on the ground that 
there is not enough ev~dence on his behalf to support any ver-
dict, if the jury should see fit to find one. Mr. Gordon could 
not possibly get a verdict unless he proved by a preponder-
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·ance of the evidence that Mr. Joseph M. Tusing with au-
thority from the Eastern Finance Company, for a valuable 
consideration: agreed to waive or eliminate the two-year 
clause hi the contract saying Mr. Gordon could not go back 
into husiiless in the Congressional District during that two-
year period. There is not a scintilla of evidence to support 
a verdict that Mr. Tusing. had authority to make such an 
· ag-reement, even if he tried to do so. On the 
page 137 ~ contrary, all the evidence from those who know-
Mr. Ziv, Mr. Tusing, and from the minute book 
also-that he did not have any such authority. The minutes 
of the 28th of November I read in p_art: '' The :finance com-
mittee reported that they were dissatisfied. with the manner 
in which Mr. Gordon was condncting the office in Newport 
News, and they recommend~d that the company authorize the 1 
dismissal of Mr. Gordon as general manager. 
Upon motion of Mr. Allen Bynum, seconded by l\fr. Joseph' 
M. Tusing, the finance committee was authorized to seek the 
r'esignation of Mr. Charles H. Gordon as general manager o'f. 
the company's affairs in Newport News, Virginia, and to 
make such settlement with Mr. Gordon for salaries in lieu 
of notice as they should deem proper in their · discretion, and 
that they should substitute Mr. R. L. Thompson as acting 
manager as soon as possible.'' 
Therefore, we submit that the whole evidence was over-
whelming that there could be no verdict the other way thai 
could stand, because there was no authority in Mr. Tusing 
to make an agreement to· waive the two-year clause in· the 
contract, and, second, there wasn't any valuable considera-
tion, because the contract expressly stipulated that either 
.P~rty eould give ninety days' notice of the end-
page 138 ~ mg of the contract. 
Note : Counsel for plaintiff and counsel for defendant ar-
gued the motion at considerable lengih. 
The Court : I am going· to let this ma.tter go to the jury. 
Mr. Martin: We save the point:, if the Court please. 
The Court : Very well. 
page 1!39 ~ INSTRUCTIONS 
Defenda;nt's Instruction No. 1 (Granted): 
'' The Court instructs the Jury that if you should believe 
by a preponderance of the evidence that the plaintiff, acting 
through one of its duly authorized agents, agreed with the~ 
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defendant and as part of the consideration for his resig-na-
tion, that he mig·ht re\urn to his form.er employment in the 
City of Newport News with the Old Dominion Small Loan 
'Company, you will answer the issue submitted to you 'yes'." 
Defendant's Instritction No. ~ (Granted): 
"The Court instructs the Jury that a written contract 
whether under seal or not may · be altered, amended or 
changed by a subsequent 'parole agreement and if you beli~ye 
by a preponderance of the evidenee in' this case that the 
plaintiff, acting through its duly authorized agent, Tusing, 
agreed with the defendant that.-if he left the employ he mi~ht 
return to his former employment with the Old Domimon 
· Small Loan Company in the City of Newport News then you 
should answer the issue or interrogatory submitted. to you 
in this case 'yes'.'' 
Def enda1nt 's Instruction No. 3 ( G1·anted) : 
''The Court i:µstructs the.Jury that while the burden is on 
the defendant in this case to establish the -change 
page 140 ~ of the written contract by a preponderance of 
evidence, this does not mean he must do so by 
the greater number of witnesses. If you ar~ satisfied from 
the testimony of the defendant alone that such a verbal agree-
ment was made by an agent of the corporation with authority 
to do so this is sufficient for you to answer the interrogatory 
issue submitted to you 'yes'.'' · 
Plaintiff's Instruction ''.A'' ( Grwnted as .A.mended): 
"The court instructs the jury that no matter who was right 
or wrong in the separation of Gordon from the Eastern 
Finance Company in December, 1940, that he had no right 
to enter a small loan business in Newport News, unless the 
Eastern Finance Company agreed that he could go into such 
business in Newport News.'' 
Plaintiff's Instruction "B" ( Granted as .A.mended) : 
1 ' 'The court instructs the jury that unless they believe from 
the Preponderance of the evidence that the Eastern Finance 
Corporation agreed, through Joseph Tusing, that Gordon 
could go back into the small loan business in Newport News, 
and further believe from the preponderance of the evidence· 
that Joseph Tusing was authorized by the Eastern Finance 
;,) 
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CompanY' to make such ag·reement, it is the duty of the jury 
to find against said Gordon.'' 
Plaintiff's Instruct~on "A'' (Ref'u,sed) : 
page 141 ~ "The court instructs the jury that no matter 
who was right or wrong· in the separation of 
Gordon from the Eastern Finance Company in December, 
1'940, that he had no right to enter a small loan business in 
Newport News, unless for valuable consideration the Eastern 
iFinance Company agreed that he could go into such business 
in Newport News.'' 
Plaintiff's Instruction "B" (R,ef'u.sed): 
''The court instructs the jury that unless .. they believe from 
the Preponderance of the evidence that the valuable consid-
eration the Eastern Finance Corporation agreed, through Jo-
seph Tusing, that Gordon could go back into the small loan 
business in Newport News, and further believe from the pre. 
ponderance of the evidence that Joseph Tusing was author-
ized by the Eastern Finance Company to make such agree-
ment, it is the duty of the jury to find against said Gordon.'' 
Mr. Martin: The Eastern Finance Corporation, a small 
loan corporation, objects and excepts in the matter of in-
structions as follows, to-wit: 
To the g-ranting of any instructions on behalf of Mr. Gor-
don, on the ground that under no view of the evidence is there 
sufficient evidence to support a verdict in his favor, and ·in 
addition objects to specific instructions as follows : 
To the granting of Instruetion No. 1, offered by Mr. Gor-
don, on the ground that it entirely omits any requirement of 
valuable consideration for a release of Mr. Gor-
page 142 } don's agreement not to g·o into any business in 
·· this district for two years after separation from 
the corporation, and on the ground that there is no evidence 
to support the idea tha.t any authorized agent of the corp·ora-
tion ~greed to release Mr. Gordon from that arrangement in 
the original contract. 
To Instruction No. 2 for the same reason stated as to In-
struction No. 1. 
To Instruction No. 3 the same objections are made as to 
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verbal agreement is ref erred to, or whether it was part of the 
arrangement as to the resignation of Mr. Gordon. 
As to Instruction ".A'' as originally offered, on the ground 
that ''for valuable consideration'' oug·ht to be left in this in-
~truction, and the instruction ought not to be refused with-
out those words therein. 
And as to Instruction ''B'', that "for valuable 'considera-
tion'' should also be left in that instruction, as a valuable 
consideration is necessary for the release claimed by Mr. Gor-
don. 
Instructions '' A" and "B''. as amended are given without 
waiving the objections to the other instructions, 
page 1'43 } and only because the finance corporation must 
accord with the judgment. of the Court on the 
other instructions. · 
Mr. Kearµey: We _take the position that Instructions Nos. 
1, 2 and 3 offered by Defendant Gordon, properly state the 
law, that
1 
no consideration is necessary to change a written 
consideration other than the original consideration of the 
instrument, but in this case there was a consideration, viz., 
the resignation that was .tendered by the Defendant, Gordon, 
at the insistence of the Eastern ·Finance Company, and fur-
ther, the two checks, one for $300.00 and one for $50.00, that 
were secured by the company as bad checks t~at he was re~ 
quired to and did accept in settlement of this matter~ 
( The jury returned to the court room.) 
Note: The instructions were read by the Court to the jury. 
The Court: Gentlemen, you will take the papers out with 
you. If your verdict be in favor of the Defendant, Gordon, 
you will write the word ''yes" and your foreman 
page 144 } will sign it. If you £nd for the Eastern Finance 
. Company, the plaintiff, you will write your ver-
dict "no" and your foreman will sign it. 
Note: Argument was made by Mr. Kearney on behalf of 
the Defendant, and by :Mr. Martin on behalf of the Plaintiff. 
{The jury retired to consider its verdict and rendered the 
following: · 
''You shall well and truly try and upon your oaths say-
Whether as part of the consideration for the defendant's 
resignation it was agreed by the plaintiff that the defendant 
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could resume his former employment in the City of Newport, 
News, Virginia, with the Old Dominion Small Loan Company .. 
YES 
(Signed} GIRARD CHAM.BERS JR. 
Foreman1 '} 
Mr. Martfn: We move to set aside· the verdict as c~ntrary 
to the law and the evidence, and for error of law on the trial 
of the case, and that the Cha.nceHor disregard the verdict of" 
. the jury and proceed to find in the case the other way from 
. the verdict. This is a case out of Chancery, and· we would 
like to argue it at some time agreeable to the Court and coun-
sel. 
page 145 ~ And the jury having found its verdict in favor 
of said Gordon, defendant, the said Eastern 
Finance Company, A Small Loan Corporation, plaintiff, 
moved the Court to set aside the verdict as contrary to the 
law and the evidence and without evid~nce to- support it, and 
for error of law on the trial of the case in the matter of evi-
dence and instructions ; and also, to proceed in the chancery 
·suit without reg·ard to said .verdict, and thereafter these mo-
tions were argued and overruled, and said Small Loan Cor-
poration duly excepted, and this Court in chancery pursuant 
to the verdict of the'jury on the issue out of chancery decided 
the chancery cause in favor of the defendant, Gordon. 
And the plaintiff presented this his bill of exceptions num-
ber 1 in due time on the 13th day of '8eptembe·r, 1941, which 
was the same day signed and made part" of the record in this 
case, being part of the record in the chancery suit as well as 
in the issue out of chancery; after it duly appeared. in writing 
that said defendant had been given proper notice of the time 
and place of presenting the same and this bill of exceptions 
is also forthwith lodged and filed with the Clerk of this Court. 
JOHN WEYMOUTH, 
Judge of the Circuit Court of 
Elizabeth City County. 
BILL OF EXCEPTIONS OF DEFENDANT 
page 146 ~ In the Circuit Court for the County of Elizabeth 
City, Virginia. . 
Eastern Finance Company, a Small Loan Corporation 
'l). 
Charles Henry Gordon 
Eastern Finance Company, Etc., v. Gordon. 103 
DEFENDA.NT'S BILL OF· EX!CEPTION NO. 1. 
Be it remembered that on the 11th day of January," 1941 
in the Circuit Court of, Elizabeth City County, Virginia, came 
the defendant, Charles Henry Gordon, and filed his demurrer 
to the complainant's bill in this cause, which demurrer in the 
language followj.ng, to-wit: ~ 
"In the Circuit Court for the County .of Elizabeth City, 
. Virginia 
Eastern Finance Company, a Small Loan Corporation 
1.,. 
Charles Henry Gordon 
The defendant, Charles Henry Gordon, comes and demur-
rers to the bill of complaint filed herein and says that it is 
not sufficient in law for the reasons fallowing: 
1. The bill of complaint does not make out such a case that 
would entitle the complainant in a court of equity to the in-
junction prayed for therein or to any relief in this court touch-
ing any. of the matters therein complained of, especially in 
that if the said complainant is entitled to any remedy in th~ 
premises there is a full, adequate and eoinplete remedy at 
law. 
2. That the said eontract that the eomplainant seeks to en-
force is against public policy and in restraint of trade and 
unenforceable. 
3. The contract soug-ht to be enforced is unrea-
page 147} sonable and was entered into by the complainant 
with the illegal intent to restrain the defendant 
in earning a livelihood, after the complainant had gotten cer-
tain benefits from the defendant and is not enforceable. 
CHARLES HENRY GORDON 
By (Signed) FRANK A. KEARNEY 
his counsel 
Kearney & Kearney, p. d." 
Whereupon, the . pourt having then heard argument of 
counsel for both the complainant and respondent upon the 
question of law arising· under said demurrer, did over-rule 
the same, to which ruling of the Court the defendant, by equn-. 
sel. then and there excepted, and the defendant now prays· 
that this, his bill of exception thereto be signed, sealed and 
made a part of the record in this case, which is accordingly 
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done, and now marked "Defendant's Bill of Exception No. 
1 ". ' 
Given under my ha:Q.d and seal this 13th day of September, 
1941. 
JOHN WEYMOUTH, (Seal) 
Judge of the Circuit Court of Elizabeth 
City County, Virginia. 
page 148 ~ In the Clerk's Office of the Circuit Court of 
Elizabeth City County, Virginia, 'September 13th. 
A. D. 1941,. 
I, R. E. ·wilson, Clerk of the Circuit Court of Elizabeth 
City County, Virginia, do certify that the foregoing is a true 
and perfect transcript of the record of the Chancery cause 
heretofore p~nding in this Court between the Eastern Finance 
Company, a Small Loan Corporation, plaintiff and Charles 
Henry Gordon, defendant, as the same now appears from the 
original papers and records on file in my office. 
I further certify that the notic~ required by law t(> be given 
by the appellant to the appellee, upon application made to 
ine for a transcript of the record has been duly given; is filed 
among the original papers in this office and I further certify 
that a ·bond in the penalty of Three Hundred ($300.00) Dol-
lars, with approved security, conditioned according· to· law 
was entered into as required by the Court. 
Given under my hand this 13th day of September A. D. 
J941. 
R. E. WIUSON 
Clerk of the Circuit Court of Elizabeth 
City County, Virginia 
By L. M. GIDDINGS 
· Deputy Clerk 
I hereby certify that the Clerk's fee for the preparation of 
this transcript of record in the above cause amounts to Thir-
teen Dollars and ninety-three ($13.93) cents. 
R. E. ,WILSON, Clerk 
By L. M. GIDDINGS, 
Deputy Clerk 
A Copy-Teste: 
M. B. WATTS, C. C. 
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